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05-30-75 Filed Defts'. supplemental memorandum of law. 
05-30-75|Filed Defts'. supplementary memorandum of law in support of “counterclaims. 
05-30-75 Filed Pltffs'. memorandum in opposition to Defts'. motion for a directed verdict. _ 
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05-14-75 trial continues. 


_05- 15- ek continues. 


_05-19-75 |Trial continues. 
93 -21-75 [Trial continues. —s_—y 
continues. 
l continues. 
1 continues, nae anes, ' 
concluded, Verdict in favor of individual Pltffs. _ 
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_the motions are in all respects den‘ sd. _Ward J. (mailed notice) 
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& €CO., INC., GORN V. OPINION 
-RLIN, JR. and OTTO MARX, JR 5 
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Plaintiffs, 


-againsi- JQ Civ. 3064 HET 


CLUB, INC., DINERS 
fEL, INC.» THE 


RPORATION and 
AL INSURANCE COMPANY, 


4 
ROBINSON, SILVERMAN, PEARCE, ARONSOHK & SAND, 
ity, 2 
tEDEE 
fe 
i D sls 
This lawsuit presents a private claim for i 


damages based on the provisions of 10(b) of the 


fecurities Exchange Act of 1934, 15 U.S.c. ¢ 783 (b) 


and Rule X-10b-5 promulgated thereunder. 17 C.F.R. 


* y- 


240.10b-5. This memorandum treats defendants' 


motions to dismiss pursuant to Rule 12(b), F.R.Civ.P. 


and plaintiffs' previously filed motion for an 

order directing compliance with their notice for 
discovery and inspection pursuant to Rules 34(b) and 
37, F.R.Civ.P. The former are denied subject to 
osartial amendment of the comolaint; the latter granted 


in part and denied in part. 


I. Dismissal 


ants urge three separate grounds for 
@ismissal of the federal claims: (1) failure to state 
a claim for relief under 10(b) and %-10b-5; (2) failure 
to plead fraud with particularity in accordance with 
Rule 9(b), F.R.Civ.P.; and (3) absence of standing to 
assert the claimed violations on the part of two of 
the three plaintiffs. As the court noted during oral 
argument, where the defect is in the pleading, as in 
grounds (1} and (2), leave to amend pursuant to Rule 
15(a) is the appropriate remedy. 

Initially, defendants urge that the complaint 
is insufficient to state a private claim for relief 


under 10(b) and X-10b-5 because it fails to plead some 


form of scienter--at the very least that defendants 
knowingly made false representations. Although not 
a model of clear and precise draftsmanship, the 
relevant portion of the amended complaint, 

11, standing alone, does plead scienter sufficiently 


to support this action. Hei - Weitzen, 402 F.2 


(2a Cie. 


F. Sup». 


Research Servi pgs AUS 2 A 1276 (1969). 


substance 


‘nee Club, 

Continental Cor 

Continental Insurance Co., 

thereby, while, at the same time, Contine 
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diary, who were controlling stockholders 


acted with a purpose-to decrea 1e value of 


stock and defer its acquisition until 


there had been a substantial decrease 


respect to the Continental defendants, the complaint 


compels the minimal inference of knowledge of the 


fa..eity of their representations since they could 


te ee ee ei se 


hardly be innocent of their own alleged intentionally 
inconsistent conduct. Similarly, from the close 
interrelationship between the four defendant corpora- 
tions, the court can infer that Diners' and Diners/ 
Fugazy Travel, Inc. (Diners' wholly owned subsidiary) 
would have been aware of the alleged scheme. Indeed, 
the allegations strongly suggest that defendants 
specifically intended to defraud plaintiffs. If it 
were not for the arguments pressed in counsel's briefs 
opposing this motion, I would hold the complaint 
sufficient on its face. 

Unfortunately, however, plaintiffs choose to 
ground their opposition to defendants' motion to 
dismiss on the sufficiency of a complaint which alleces 
or implies simply unreasonable or negligent conduct. 
Contrary to their counsel's assertions, the extent to 
which traditional scienter requirements of the common 
law must be pled and proved in a private damage claim 
under 10b and X-10b-5 is an open question in this 


circuit. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 


0 


833 (1968), cert. denied sub nom. Kline v. Securities 


Exchange Commission, 394 U.S. 976° (1969), Heit v. 


oe ENE Fem we oem ae 


ANON er ren yo 


Weitzen, supra, SEC v. Great American Industries, 


407 F.2d 453, 463 (Kaufman, J. concurring) cert. denied 


395 U.S. $20 (1969), Globus v. Law Rese 


arch Service, 


inc., Supra, Astor v., Texas Gulf Sulfur Co., supra. 


Notwithstanding dicta in SEC v. Texas Guif Sulphur Co., 


supra, at 855, the majority held only that negligent 


representation is sufficient to support a claim for 


injunctive relief under 10(b) and X-10b 


nature of the holding was reemphasized 
Friendly's concurrence, joined in part 


Subseguent decisions cited above, hold 


od 


-~5. The limited 
in Judge 
by other judges. 


only that pleading 


knowingly false representations minimally supports a 


private claim for damages. Heit v. Weitzen, Globus v. 


Law 


Service, Inc.,; Astor vs. Texas Gulf Sulp 


supra. In view of the sufficiency of the amended complaint 


under the approved standard, it is inappropriate to decide 


whether liability might be premised upon negligence alone. 


y 
But, it would likewise be inappropriate to appear to 


accept the position argued in plaintiffs’ memorandum. 


Under these circumstances, the undersigned deems it wise 


to require that plaintiffs amend paragr 


aph 11 of their 


complaint to allece at least knowing misrepresentations 


by defendants or face reconsideration of this motion to 


dismiss for failure to state a claim. 


’ 
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Defendants ' second ground for dismissal is 
also a pleading defect, namely failure to comply with 
Rule 9(b), F.R.Civ.P. which prescribes: "In all 
averments of fraud or mistake, the circumstances 
constituting fraud or mistake shall be stated with 
particularity." The rule normally requires the 

pleader to "state the time, place and content of the 
false representation, the fact misrepresented and what 
was obtained or given up as a consequence of the fraud.” 
2A Moore 9.03. Although this language has been often 
quoted by the courts, reported Gecisions provide little 
guidance as each case is decided in light of its own 
peculiar facts. In my view, this complaint alleges 
fraud with sufficient specificity under the circum- 
stances to satisfy at least the spirit of Rule 9(b). 

It is true that plaintiffs have done no more 
than reiterate language from section 10b and Rule 10(b) +5 
in allegations relating to that conduct engaged in by 
defendants which was designed to decrease the value 
of .Diners' stock.. Nevertheless, the complaint, read 
as a whole, generally ‘satisfies the purpose of Rule 9(b) 

' 


in that it informs the adversary of the nature and 
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object of the fraud claimed. Moreover, some relaxation 
of the Rule appears necessary in cases like this one 
where plaintiffs would not be likely to have access to 
more specific information until after some discovery 
is permitted. This part of the motion to dismiss is 
accordingly denied. 

Defendants also move to dismiss the claims 
of Marx & Co. and John Summerlin for lack of standing 
on the ground that F. T. Ventures, Inc. (Ventures) was 
both beneficial and record owner of the Diners' shares, 
transferred to it pursuant to the acquisition of 
Fugazy Travel Bureau Inc. by Diners'. Defendants 
assertion of continued ownership of the shares by 


Ventures is based on the conceded failure of 


29 i 
Mtuces 


attorneys to file with the Secretary of State a 
certificate of dissolution, which was, in fact, prepared 
by them, pursuant to a duly approved Plan of 

Liquidation and Dissolution, N.Y. Bus. Corp. Law §§ 


1003, 1004 (McKinney 1963).. Plaintiffs urge, on the 


t 


ther hand, that Marx & Co. and Summerlin were distributees 
of Ventures' assets, the 57,000 Diners' shares in 


question, that defendants dealt with them as real and 


ade + 


beneficial owners of Diners' shares, that the alleged 
representations were made to them as individuals and 
not as directors, officers or shareholders of a 
corporation which all parties thought to be defunct, 
and that, therefore, the failure of Ventures to satisfy 
one formality of dissolution should be disregarded. In 
my view, plaintiffs' contention have merit and 
dismissal must be denied. Decision turns upon the 
legal insubstantiality of the asserted defect, and not 
upon the scope of the purchaser-seller requirement of 


10b and X-10b-5. Cf. Crane Co. wv. Westinghouse Air 


Brake Co., 419 F.2d 787 (2d Cir. 1969), Iroauois 


industries Inc. v. Syracuse China Corp., 417 F.2d 963 


(2a Cir. 1969), Greenstein v. Paul, 400 F.2d 580 (2d Cir. 


1968), Vine v. Beneficial Finance Co., 374 F.2d 627 


(24. Cir. 1967), Birnbaum v. Newport Steel, 193 F.2d 461 
(2d Cir.) cert. denied 3430.8. 956 (1952). 

If this were a case wherein a corporation was 
seeking to avail itself of the protection of the 
corporation laws, the court might be warranted in 
treating any failure.to‘comply:.with the pertinent 


statutes as fatal error. Cf. Stevens v. Episcopal 


$3. 


This is not such a case, and to treat the conceded 
technical oversight, from which the moving party 
suffered absolutely no harm, as a bar to suit does 
not comport with either common sense or fairness. 


See Hunn v. United States, 60 F.2d 430 (8th Cir. 1932). 


Taking plaintiffs representations as true for the 
purpose of this motion to dismiss, I conclude that 
Ventures was de facto dissolved and that Marx & Co. ana 
John Summerlin havo Standing as beneficial owners of 
Diners' stock to maintain this action. 

Since the completion of initially scheduled 
submissions on this motion, however, the court, at the 
request of both counsel, has permitted further 
Submissions which appear to relate to whether Ventures 
did in fact continue to hold aud deal in the Diners' 
shares as a corporation rather than just nominally. 
Although, to date, parties have not been able to 
complete their supplemental Submissions, it appears 
virtually certain that the proposed submissions will 
be neither uncontested nor dispositiva:of the factual 


issue regarding plaintiffs' posture in their dealings 


with defendants. Under -the circumstances, partial 


Ce 


summary judgment is. inappropriate and it makes little 


sense to countenance any further unnecessary delay in 


the progress of 


exhibits. The 


ea 


in all respects 


and file an ame 
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nae Discovery 


that the notice 


stipul 
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a) 


b) 


this litigation, by awaiting~further 


motion to dismiss is, therefore, denied 
, upon condition that plaintiffs serve 
nded complaint to the ext heretofore 
ter than December 16, 1970. 

artie 

ne £0 


shou 


ation for production of documents. 


h 


tems specifically in contention are t 


regard to 15 named key 
e four corporate defend 
ete records relating 


ngs in the nature of: 


© 


expense accounts, travel 
vouchers and supporting 
documents (par. 1); 


diary and calendar entries 
and telephone memoranda 
(par. 2); 


- 


“TO 


Pa 


c) transportation records 

(par. 3) 
With regard to Diners', minutes of 
all meetings of the Board of 
Directors, of executive anc Yer 
corporate committees, annual .eports 


ana statements, and proxy statements 
to stockholders. (par. 35) 


overboard, contending that only such information 

specifically to the fraud alleged in the 
complaint need be produced. As to items (1) (a), (b) 
and (c), defendants’ opposition is based on the expense 
and burden of retrieving data of that kind; as to item. 
(2), on the revelation of confidential investment 


information unrelated to plaintiff claim. 

At this stage, I believe that defendants’ 
contentions in opposition to this motion have merit. 
From counsel's affidavits, it appears that a good faith 
attempt to comply with plaintiffs' notice has been made. 
The broad discovery requested as to items (1) (a), (b) 
and (c) would seem for the purpose of protecting 
against concealment of or oversight concerning any 


communication or meeting of significance to this lawsuit 


occurring between the officers and directors of the 


+ seen 


biafut 
loypee eres Ag ‘ty ae 
faith we ts to date, F cS not tni ent ie 


protection of this kind is warranted on the present 
record. ‘plaintiffs may have discoverv of the 
sutommation seunentiel concerning meetings among de- 
fendants' representatives which relate directly or 
indirectly to matters in issue in this litigation. It 
is understood that defendants will make full and fair 
disclosure of all documents arguably relevant thcreto, 


Pal 


cuments relating to Messrs. Fuaazy, Faunce, 
and Hays which plaintiffs allece have been withheld. 


Similarly, and particularly in view of the 


more serious interest of defendants in confidentiality 


as to item 2, plaintiffs’ request for minutes of all 
board, executive and other committee meetings sh 
limited to those meetings or portions thereof wherein 
discussion of direct or indirect relevance to the 
transactions here at issue took place. Since the 
remaining items requested in paragraph 35 are neither 
confidential nor difficult to collect, they should be 
produced. 


Plaintiffs' motion for disclosure and 


-~12- 


row wl’ wlio lca? 
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inspection as requested in its notice, as amended, is, 
therefore, granted in part and denied in part. To the 
extent it is denied, it may be renewed if defendants' 
good faith compliance should appear in doubt. 


It is so ordered. 


Dated: New York, N. Y. 
December 7, 1970. 
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MARX & CO., INC., JOHN V. SUMMERLIN, JR. ES OR oe thee 
and OTTO MARX, J2., 
: Judge Tyler 


Plaintiffs, 
: . : 70 Civ. 3064 i 
-against- | 
‘THE DINFRS' CLUB, INC., DINERS/FUGAZY SECOND AMENDED 
TRAVEL, INC., THE CONTINENTAL CORPORATION : COMPLAINT iL 
and THE CONTINENTAL INSURANCE COMPANY, EATLRED 
Defendants. “ 
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NOW COME plaintiffs, MARX & CO., INC., JOKs Uo SUMMERLIN, 
JR:, and OTTO MARX, JR., by their attorneys ROBINSON, SILVERMAN, . 
PEARCE, ARONSOHN & SAND; FRIEDMAN, KOVEN, SHAPIRO, SALZMAN , 
KOENIGSBERG, SPECKS & HOMER; and PERRY GOLDBERG, and for their 
Second Amended Complaint against defendants, THE DINERS' CiUB, 


INC., DINERS/FUGAZY TRAVEL, INC., THE CONTIN NTAL CORPORATION, 


and THE CONTINENTAL INSURANCE COMPANY, state as follows: 


1. This action arises under Section 27 of the 
Securities Exchange Act of 1934, 15 U.S.C. §77aa, for violation 


of Section 10(b) of the Securities Exchange Act of 1934, 15 U.S.C. 


§78}(b), and Rule 10b-5 promulgated thereunder. 


2. (a) Plaintiff Marx & Co., Inc. (hereinafter some- 
times referred to as "Marx & Co.") is a corporation organized and 
existing under the laws of the State of New York, which has its 


principal place of business in the City, County and State .f New 


York. 


® ae ns lib a oxo 


(b) Pleintiff John V. Summerlin, Jr. (hereinafter 
sometimes referred to as "Summerlin") is an individual residing 


in the City, County and State of New York. 


(c) Plaintiff Otto Marx, Jr. (hereinafter soie- 


| times referred to as "Marx") is an individual residing in the City 


County and State of New York. 


3. (a) Defendant The Diners' Club, Inc. (hereinafter 

sometimes referred to as "Diners") is a corporation organized and 
existing under the laws of the State of New York, which has its 

principal place of business in the City, County and State of New 


York. 


(b) Defendant Diners/Fugazy Travel, Inc. (herein- 
after sometimes referred to as "DFT") is a corporation organized 


and existing under the laws of the State of Delaware, which has 


its principal place of business in the City, County and State of 


New York. DFT is a wholly-owned subsidiary of Diners. 


(c) Defendant The Continental Corporation (herein- 
| after sometimes referred to as "Continental") is a corporation 
organized and existing under the laws of the State of New York, 


which has its principal place of business in the City, County and 


State of New York. 


(d) Defendant The Continental Insurance Company 
(hereinafter sometimes referred to as "Continental Insurance") is 


a corporation organized and existing under the laws of the State 


a 


of New York, which has its principal place of business in the City 


County and State of New York. Continental Insurance is a wholly- 


cuned subsidiary of Concinental. 


4. Waring the period from on or about July, 1967 to 


tad 


February 6, 1°70, Continental Insurance was in control of Diners 
and its directors and officers and exercised a controlling influ- 


ence over the operations, management and policies of Diners and 


{ts subsidiaries. As of February 6, 1970, Continental Insurance 
owned 835,254 shares of Diners' Common Stock, par value $1 per 


share ("Common Stock"), or 34% of Diners' then outstanding Common 


Stock. In addition, at that time, Continental Insurance owned 
$18,750,000 principal amount of Convertible Debentures of Diners, 
convertible into a total of 424,430 shares of Diners' Common Stock 
and 100,000 shares of $7 Cumulative Convextible Preferred Stock of 


Diners, convertible into a total of 650,406 shares of Diners' 


Common Stock. 


5. On or about October 10, 1967, defendant Diners 
entered into an agreement (the "Purchase Agreement") with Fugazy 


Travel Bureau, Inc., a New York corporation (the name of which was | 


a 


changed to F T Ventures, Inc. ("Ventures"), ‘a dissolved New York 
corporation) pursuant to which Fugazy Travel Bureau, Inc., a 
Delaware corporation, a wholly-owned subsidiary/(of Defendant 


| Diners (the name of which was changed to Diners/Fugazy Travel, Inc 


——— 


("DFT")) acquired, on or about October 30, 1967, substantially all 


of the assets of Ventures in exchange for 57,000 shares of Diners' 


oe @? 
.@ al. 
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Common Stock. .Out ee the total of 57,000 shares of Diners' Common 
Stock so acquired rn plus 1,710 shares paid with respect 
thereto in connection eneh the Diners' 3% stock dividend paid on 
June 14, 1968, plaintiffs Marx & Co. and Summerlin owned bene- 


ficially 23,484 and 5,871 shares, respectively. The closing price 


of the Diners' Common Stock on the New York Stock Exchange on 


October 30, 1967 was $36.625 per share. 


6. Since October, 1967, the defendant DFT has engaged 
in the business of providing travel and related services. Defen- 
dant DFT's retail travel agency business is conducted primarily 
through franchises licensed by DFT to use its name and method of 


doing business. 


7. Effective October 30, 1967, plaintifi Marx entered 
into an employment agreement ("Employment Agreement'') with defen- 
dant DFT which provided, among other things, for percentage com- 
pensation to plaintiff for a maximum period of 15 years at a rate 
of 20% of che initial franchise fees received by DFT, or 16 2/3% 
of the net prefits of DFT, whichever was greater, subject to a 
$250,000 per fiscal eee limitation and a $2,500,000 aggreyate 


limitation. 


8. On or about October 1, 1968, plaintiff Marx received| 
18,623 shares of Diners' Common Stock in consideration of the 


elimination of the percentage compensation provisions from the 


Employment Agreement. The closing price of the Diners’ Common 
Stock on the New York Stock Exchange on October 1, 1968 was 


$50.00 per share. 


9. During the period from in or about July, 1967 to 


February 6, 1970, defendants unlawfully employed various devices, 


schemes and artifices to defraud the plaintiffs, made repre- 


sentations of material facts which were untrue and/or engaged 


in various acts, practices, or a course of business which operat- 


ed or would operate as a fraud or deceit upon plaintiffs, in 


connection with the purchase or sale and related transactions 


ae 


with respect to the Diners’ Common Stock owned/by plaintiffs. 


r 


10. The mails and other instrumentalities of inter- 
state commerce were used in connection with the aforesaid unlaw- 


ful employment of manipulative and deceptive devices. 


1l. The aforesaid unlawful employment of manipulative 
and deceptive devices in connection with the purchase or sale 
and related transactions with respect to the shares of Diners' 


Common Stock owned by plaintiffs was effectuated by various 
en 


ee med 
ad 


means and methods including, but not limited to, the following: 
(a) At various times prior to October 10, 

1967 and from time to time thereafter 

che up to February 6, 1970, defendant Diners 
represented to plaintiffs that Diners 
would be acquired by Continental Insur- 
ance or Continental and that, as a result 
thereof, the value of the Diners‘ Common 


Stock would be substantially increased; 


_~ 


¥ 
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(b) 


(c) 


(d) 


(e) 
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At various times during the period from October 
10, 1967 to February 6, 1970, defendant DFT 
represented to plaintiffs that Diners would be 
acquired by Continental Insurance or Continen- 
tal and that, as a result thereof, the value 

of the Diners' Common Stock would be sub- 


stantially increased; 


At various times during the period from 
October 10, 1967 to February 6, 1970, 
defendant Continental Insurance represented 
to plaintiffs that Diners would be acquired 
by Continental Insurance or Continental and 
that, as a result thereof, the value of the 
Diners' Common Stock would be substantially 


increased; 


At various times during the period from May, 


1968 to February 6, 1970, defendant Continental 


represented to plaintiffs that Diners would be 
acquired by Continental or Continental Insurance 
and that, as a result thereof, the value of 
Diners' Common Stock would be substantially 


increased; 


At various times during the period from October 
10, 1967 to February 6, 1970, defendants Con- 
tinental Insurance and/or Continental, as con- 


trolling stockholders, directly or indirectly, 


(g) 


of defendants Diners and DFT, unlawfully 


employed various devices, schemes and artifices 
aud unlawfully engaged in a course of business 
designed to, directed toward and calculated 

to result in a substantial decrease in the 

net earnings of defendants Diners and DFT 


and the value of the Diners Common Stock 


At various times during the period from 
October 10, 1967, to February 6, 1970, deten~ 
dant Continental Insurance, as controlling 
stockholder, directly or indirectly, of 
defendants Diners and DFT, unlawfully em- 
ployed various devices, schemes and artifices 
and unlawfully engaged in a course of business 
designed to, directed toward and calculated 

to prevent or defer the acquisitior of defen- 
dant Diners by defendant Continental Insurance, 
or defendant Continental, until such time as 
there hac been a substantial decrease in the 
value of the Diners' Common Stock and thereby 
increase dion such acquisition the controlling 
stock position of defendants Continental In- 
surance and Continental in defendant Diners 


at the expense and detriment of the plaintiffs. 


At various times during the period from May 


1968 to February 6, 1970, defendant Continental, 


Se -= 


as controlling stockholder, directly or 
indirectly, of defendants Continental 
Insurance, Diners and DFT, unlawfully em- 
ployed various devices, schemes and artifices 
and unlawfully engaged in a course of business 
designed to, directed toward and calculated to 
prevent or defer the acquisition of defendant 
Diners by defendant Continental Insurance, or 
defendant Continental, until such time as there 


had been a substantial decrease in the value of 


the Diners’ Common Stock and thereby increase 
‘upon such acquisition the controlling stock 
position of defendants Continental Insurance 
and Continental in defendant Diners at the ex- 


pense and detriment of the plaintiffs. 


? 


In Section 10.2(b) of the Purchase Agreement 
defendant Diners agreed as follows: 


"(b) If Diners shall not have filed any 
such registration statement subsequent to 
January 1, 1968 and before January 1, 1969, 
then, provided there are outstanding more 
than 25,000 shares bearing legend provided for 
in Section 10.1(c) hereof, the registered 
holders thereof (but not less than all of them) 
may thereafter at any time notify Diners that 
they desire that Diners file such a registra- 
tion statement, but only with respect to all 
such shares then owned by all such holders. 
Unless Diners shall have received an opinion 
from its counsel that registration is not 
required, or if Diners and all such registered 
holders, together proceeding expeditiously and 
in good faith after such notice, cannot obtain 
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from the Securities and Exchange Commission 
a 'no-action' letter with respect to the 
sale of such shares, then Diners shall 
promptly file a registration statement and 
use its best efforts to cause such registra- 

tion statement to become effective. Diners 
may include in such registration statement 

| such other of its securities as it may desire. 

| Anything to the contrary notwithstanding, 

| Diners need not file any such registration 

| statement until it may lawfully use its reg- 
ularly prepared fiscal year end financial 

| statements as a part of such registration 

i ; statement. The notifying holders shall pay 

Diners in advance an amount sufficient to 

| reimburse Diners for one-half cf all registra- 
tion fees, printing costs, auditing fees (but 
only in excess of normal fees paid by Diners 

| for its fiscal year-end audit), legal fees 

| and all other incidental out-of-pocket expenses 

incurred in connection with such registration 

statement." 


Purchase Agreement, defendant Diners filed a 
Registration Statement (Form No. S-1) with the 


q 
| Pursuant to the foregoing provision of the 
Securities and Exchahge Commission on August 28, 


1969.*But failed and refused to use its bese 


to become effective. 


12. The aforesaid representations made by the defendants 


were untrue statements of material fact and were known by the 
defendants to be false at the time said statements were made. The 


aforesaid unlawful employment of manipulative and deceptive device 


was made and employed by defendants for the purpose of inducing 
plaintiffs to acquire the shares of Diners' common stock owned by 


plaintiffs and not to ofier said shares for sale during the period 


efforts to cause such Registration Statement 


from October 10, 1967 to February 6, 1970. 


ae enemy 
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13. On or about December 11, 1969, plaintiff Marx & Co. 


sold 23,484 shares of Common Stock of Diners at a price of 
o 3 


yt ’ 
$13.50 per share. 


1h. Pursuant to defendant Continental's offer dated 


February 6, 1970, as extended, to purchase Common Stock of 


Diners at $15.00 per share, plaintiffs Summerlin and Marx sold 


to Continental 5,871 and 18,623 shares, respectively, of Diners' 


Common Stock at $15.00 per share. 


28 15. (a) As a direct and proximate result of defendants' 
unlawful employment of manipulative and deceptive devices, the 
value of the Dineiss* Common Stock owned by plaintiff Marx & Co. 


was reduced significantly to plaintiff's damage in the amount 


of $900,000.00. 


(b) As a direct and proximate result of defendants' 
unlawful employment of manipulative and deceptive devices, the 
value of the-Dinere' Common—Stack owned by plaintiff Summerlin 


was reduced significantly to plaintiff's damage in the amount of 


$250,000.00. 


(é) Asa dived and proximate result of defendants' 
unlawful employment of manipulative and deceptive devices, the 
value of the Diners’ Common Stock owned by plaintiff Marx was 
reduced significantly to plaintiff's damage in the amount of 


$700,000.00. 
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WHERE.'ORE, plaintiffs pray: 
(a) That the Court enter judgment in favor of plain- 
tiff Marx & Co. against the defendants, jointly and severally, 


in the amount of $900,000.00; 


(b) That the Court enter judgment in favor of plain- 
tiff Summerlin against the defendants, jointly and severally, 


in the amount of $250,000.00; 


(c) That the Court enter judgment in favor of plain- 


tiff Marx against the defendants, jointly and severally, in the 
i 


amount of $700,000.00; 


(d) That the defendants pay to the plaintiffs their 


costs of this action; and 


(e) That the plaintiffs have such other, further and 


different relief as to this Court may appear just and proper. 


ROBINSON, SILVERMAN, PEARCE, 
ARONSOHN & SAND 


BY: lilaw UWrucare 


A member of the firm 


Attorneys for Plaintiffs 
230 Park Avenue 

New York, New York 10017 

212 MU 9-7766 


FRIEDMAN, KOVEN, SHAPIRO, SALZMAN 
KOENIGSBERG, SPECKS & HOMER 

Attorneys for Plaintiffs 

208 South La Salle Street 

Chicago, Illinois 60604 

312 346-8500 


PERRY GOLDBERG 

Attorney for Plaintiffs 

208 South La Salle Street } 
Ridaanan TV tinade GOG60G ; 
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InNc., JOH V. SUCERLIN, JR., 
AX, Ih, 


MARX & CO 
end OTTO ii 


Plaintiffs, 70 Civ. 3064 | 
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BF. T. VENTURES, INC. 
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| The above-named defendants by tneir attorneys 
| Kelley Drye 

{ 


1. Deny that they have knowledge or information 
| | sufficient to form a belief as to the truth of the allega- 

tions contained in paragreph 2 of the complaint herein. 

| 

| 2. Deny each and every allegation contained in 


paragraphs 1, 9, 10, 11, 1l(a),; (d), (c), (a)s (e)s (8), 


! 

} 

| 

{ 

| 

| 

i 

| 

| (g), 12, 13 and 15 of the commlaint herein. | 
| 

3. Deny each and every allegation containcd in ! 
| 


February 6, 1970, Continent21 Insurance owned 535,254 


shares of Diners! Common Stock, par value $1 per share, 
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rertible into a total of 650,406 
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received 18, 
leave to refer he said Employment Agreement and 
amendments 


and provi 


therefor. 


full and complete statement o 


thereof and the consideration 


Deny each and every allegation contained in 


paragraph 


1l(h) of the complaint, but admit that the 


defendant 


2 Registration Statement (Form 


Securities and Exchange Commission on 
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1969 pursuant to the provisions of section 


Purchase Atreement which is accurately 


subparasraph 11(h) of the complaint. 


Deny each and every allegation contained in 
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AS AND FOR A SEVENTH APPIRMATIVe DePoNsSe 
IND A FIRST courmercLali BY THE DINERS: 


ORLD TRAVEL, INC. 
: MARK. @ CO., INC., 
MEaULi, "IR. AND oT MARX, 


SNE ec ACE INC» 
|, Tale cause of ection arises Ger Se 


§78aa, for violating Section 10(b) of the Securities 


promulgated thereunder. 


22. Repeats and realleses each and every 


allegation contained in Paragraphs 11 through 17 above 


23. Upon information and belief F.T. Venvures, 


Inc. (hereinafter "Ventures") at all times mentioned 


Herein Was and stidd as ¢ ati reanized and 
existing under the laws c, whic 
hassits principal iplece vy, Cit 


and State of New York. . 


24. Upon information and belief Marx & Co., 


at all times mentioned herein was and still is a corpora- 


tion organized and existing under the laws of the Stat 
of New York, which has its principal place of business 


4n the County, City and State of New York. 


25. Upon information and belief Marx & Co., 


at all times mentioned herein was and still is the 


controlling stockholder of Ventures. 


| 


inc. 


“26. Upson information and belief Otto Marx, Jr. 


; is an individual residing in the Ccunty, City and State of 
New York and at all times herein mentioned was and still 


' ds the controlling stockholder and voresident of Marx & 
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‘rman of the Board of Ventures, and at 


all tires hereatter mentionec was a director of Diners/ 


Fugazy Travel, Inc. [the name ha 
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since been changed 
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to Diners World Travel, Inc. (hereinafter "DWT")] and a 
' 
Hey hee | +h amr) pum ; 
eonsultvert adn the employ of DUT. Wea 
Ties nie ciety Awa 4 * Tat r C9 ene a 
27. Upon information and belief John V. Sumnmerin, 
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23 On or about October 10, 1907 Diners and 
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Travel Bureau, Inc. |[the name of which was chanced 
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pursuant to which Diners purchased substantially all the 


Thousand Nine Hundred Ninety-Seven Dollars) in cash. Said 
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into employment agreements with the three principal offlccers 
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of Ventures orovidins a saiery plus percentage compenc: 


for each of said officers. 


per year pius the greater of 20% of all franchise sale 
ra 


income of DT or 1b 2/3% of the net income of DwT for 


fifteen years. 


1968 the principal 
Otto Marx, Jr., 
reerencs 


employment 2; 
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Be a neste 
with Diners and ul. 


a provision limiting the liability of Ventures and/or. the 


principal stockholders thereof arising under the Purchase 


33. Pursuant to the amended employment agreement 
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with Otto Marz, Jr., Diners and DVT paid to Otto Marx, J2- 


$121,875.00 (One Hundred and Twenty-One Thousand Eight 


Hundred and Seventy-Five Dollars) and 18,623 (righteen 


bs 


Thousand Six lundred wenty-Three) shares of Diners' common 


i 34.) From July, 1957 to October 1, 1968 plaintiff 
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made by the defendants they were false and fraudulent and con- 


stitut’d a misrepresentation of material, facts. 


| 
| 
| 
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7. Plaintiffs contend that the aforesaid . 
{ 
i 
misstatements of material facts were made as part of a fraudu- 
“lent scheme entered into among the defendants, directed to permit 
defendant to induce the plaintiffs Puyazy to give the cash 
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and calculated to defer the acquisition of cefendant Dine: s by 
defeneants Continental Corporation or Continental Insurance 


Company until such time as there had becn’a substantial caccrcase 


in the value of the commoh stock of Gefenden. Diners. 
ll. At various times during the period May 1968 


to February 6, 1970, the defendant Diners prepared and issued 


false and misleading financial statements. Which statements : 


contained omissions and misrepresentations of matcrial facts. 
12. The aforesaid omissions, non-disclosures and 
misstatement of material facts resulted in an economic loss to 


the Fuyazy plaintiffs. 
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Memo to Bloomingdale from W. 
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Minutes of meeting of FYB franchise bept. of May 15, 1967. 


Letter to Diners froin FTB by William Fugazy of October 


1967. 


Bloomingdale With draft of tax Opinion 


Promissory Note from F's to Otto Marx of Novomber 10, 

Mamo to William Ward from William Fucaazy of November 15, 

PYOr is vy Sore from Marx & Co. Of Apr) 23, 

Letter to Mecx and the Fugezgys from William Fugezy of 5: 
Civy Of June le L96S 


Lette: to Herd from Fucezy Of Mare 


filed in Ford v. Diners 'ang.74 


April 14. 1969. 


fram Flug of May 13,2969. 


Memo to Faunce from Wl Pugazy of June 23, 1960. 


Lettsr co ugezy of 1970). 


April 14, 


Acknowledgment of Marx & €O. Of Augus 


Pleadings and papers filed in FUR v. Ernst & Ernst. 


1 Note from PTB to TCC of August 22, 1967. 


Fucezy Travel Bureau memorendum of understanding of May 
Gezy 

Fugazy of October 21, 
amo tO Marx from Fugazy 


of September 11, 


Letter to Giegel at Lee Toomey from Otto Marx of Septem: 


Summons ond complaint of Marx v. Pugezy of August 24, 
ALFLAavit of 


Confession of Juaginent of Willigm and Louis 


1970. 


Fugazy of August, 
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Letter to Herd from Fuyazy of November 14, 1969. 


Momo handwritten-by Otto Marx of December 11, 1960. 
Mono from W. Fugazy to Slooming@ale of February 20, 1969. 
Memo. to Of FHuUgGUSEG,’ L9GE. j 
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Documentation of Victor Herd's whereabout 


November 22, 1968. 


Letter 


Letter to Iacocca from Fuqazy dated 
attachinent. 
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Memorandum to: Durkin from Bloomingcéa 


With attachment. 


dated November 1], 1968. 
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Memo to file from Jules Asch dated November 
, Outline of commitment agreement from Jules Asch dated 12/9/68. 
Memorandum to Diners' Club Finance Cormittee 


from Jules Asch 


‘Letter to Fruchtman from Milton Adler dated October 4, 1967. 
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The amended answer to the ame 


shall be deemed to ¢ 1 to the answer to the Fugazy complair 
Dated Teprvary: fb 3 1975 
‘ SO ORDERLY: 


BARDES. BAPOVICK FONECKY & BRAUN 


ny (St Gere pi, O- Santen 


Attorne:,’s for Defendants 
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Stipulation and Order 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO., INC., et al., 
Plaintiffs, 


-against- CONSOLIDATED ACTION 


THE DINERS’ CLUB, JING., et -al., 


Defendants, 70) Civ. 3064 


PF. 7. VENTURES, INC., Additional 


WILLIAM D. FUGAZY and LOUIS Vv. 
FUGAZY, Third Party Defendants . 


ee ee ee x 
ie ane geist aoe ee 
WILLIAM D. FUGAZY and LOUIS V. 
FUGAZY, 

Plaintiffs, 

~against- 

THE DENERS! CLUB, INC.) et alc, 

ber uiebes 
MARX & CO., INC., et al., Additional 
Defendants on the Counterclaims. 
ue ee en X 


IT IS HEREBY STIPULATED AND AGRFED, by ane between 
the undersigned attorneys for all parties, that the pre-trial 


order in the above captioned action dated February. 13, 1975 
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is hereby amended to delete paragraphs 11 and 12 on pages 


9 and 11 of said order. 


Dated: March 12, 1975 


HARRIS & FREDERICKS 


be Plaintifis “and 
im Defendants 


HARDEE oe KONECKY & BRAUN 


“A: ia 
By £rt ny {lee aan a ay 
Attorneys for ou ee 


SO ORDERED: 


ye 


Statement of Ultimate Issues in the Case 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX: &:CO., INCL, Jetiials, 
Plaintiffs, 
-against- 
THE DINERS" CLUB, INC., et al., 
Defendants, 
F.. T. VENTURES, INC., Additional 


Defendant on the Counterclaims, 


WILLIAM D. 
FUGAZY, 


FUGAZY and LOUIS V. 
Third Party Defendants. 


WILLIAM D. 
FUGAZY, 


FUGAZY and LOUIS V. 


Plaintifts, 
~against- 
THE DINERS’, CLUB, INC.; et al. 
Defendants, 


MARX & CO., INC. ; et al.;, Additronal 
Defendants on the Counterclaims. 


es I a a le aca a a ts te a a lm dl) 


The parties set forth the following as 


statement of the ultimate issues involved in this 


action; 


70 Civ. 3064 
(Knapp, J.) 


PCT LON 


CONSOLIDATE 


mr 


STATEMENT OF 


ULTIMATE 


T I 
ISSUES IN THE CASE 


i 


A. | PLAINTIFFS’ CLAIM 


1. Whether liability under Section 10b and Rule 10b-5 ° 


of the Securities Exchange Act of 1934 ("Rule 10b-5") may be 
imposed against any of the defendants in favor of zcny of the 
plaintiffs if each plaintiff is able to prove the following 
factual allegations: that between 1967 and 1970, defendants con- 
tinually told plaintiffs that defendant Diners Club was to be 
"taken over" by defendant Continental Insurance Company or 
Continental Corporation; that said representations were untrue 
when wade and were known by the defendants to be untrue; 
that defendants intended to mislead plaintiffs and that plain- 
tiffs were misled by said representations and in sole reliance 
thereon, plaintiffs acquired and retained Diners Club stock in 
return for transferring the assets of Fugazy Travel 
Bureau and in return for giving up benefits under their employ- 
ment agreements; that defendants intentionally drove down the 
earnings of Diners Club in order to depress the value of Diners 
club stock; and, as the sole and direct consequence of defen- 
dants' alleged improper acts, plaintiffs were required to sell 
their Diners Club stock at a depressed price. 

2. Whether the failure to establish any one of the 
foregoing elements precludes liability from being established 
against the defendants under Rule 10b-5. 


3. Whether one or more of the following facts, if 


established, likewise preclude plaintiffs from establishing 


liability under Rule 10b-5: 


(a) 


4 . 
ey 


that plaintiffs were highly sophisticated business 
investors who, at best, were taking a calculated 
business risk entering into the transactions in 
question; 


that the defendants, at: best, discussed with 


plaintiffs what might perhaps happen at some 


definite future date, rather than giving def 
representations; 

that Continental Corporation, in 

its business activities, in fact 

tender offer to acquire all outstanding 

Diners Club in February 1970; 

that the consideration received by plainti 

the transfers in question well exceeded 
sideration given up by plaintiffs; 

that the decrease in value of the Diners Club 
stock that occurred was the result of general 
market and business conditions, and was not 
caused by the defendants; 

that the decrease in value of the Diners Club 
stock was the result of the improper handling of 
the business affairs of Diners and Diners Fugazy 
Travel by the plaintiffs for their own personal 
benefit, to the detriment of Diner: and Diners 
Fugazy Travel; 


ea 


(h) 


(k) 


A-82 


that plaintiffs were not fraudulently induced 


to retain their Diners Club stock since it was 
restricted letter stock which they were pre- 
vented from disposing of anyway; 

that the consideration received bv plaintiffs 

in October 1967 (cash an? Diners stock) exceeded 
the consideration given up by them (the assets 
of Fugazy Travel Bureau) ; 

that the plaintiffs gave up nothing’ in) Pctober 
1968 when they received additional Diners stock, 
since the "benefits" given up bv them were 
totally speculative; 

that the plaintiffs are) barred) from, any | recovery 
by virtue of their own fraud and unlawful ac- 
tivities: 

that the very terms of the agreements of October 
1967 and October 1968 bar plaintiffs from re- 
covering on the basis of any alleged representa- 
tions not contained in said agreements; 

that plaintiffs were themselves responsible for 
all losses, 1f any, sustained by them; 

that, to the extent plaintiffs obtained any 
information on which they relied to retain their 
Diners stock, it was confidential inside informa- 
tion which they were estopped from utilizing in 


any transactions involving Diners' stock held by 


them. 


4. Whether, if each plaintiff can establish that 


each defendant violated Rule 10b-5, they can prove that they 
suffered any damages as a result thereof, and, i o, what the 


measure of damages should be. 


DEFENDANTS' COUNTERCLAIMS 

5. Whether plaintiffs, in misrepresenting the finan- 
Cial. condition of Fugazy Travel Bureau, Inc.| acquired by the 
defendants in October, 1967, and in submitting false accounting 
and financial statements in connection therewith, and 
representing the true condition and the viability of a travel 
agency Seana tae program developed and operated by plaintiffs, 
violated Rule 10b-5, entitling the defendants to damages as a 
result. 

6. Whether plaintiffs Beasatied certain provisions of 
the purchase agreement in October, 1967 wherein defendant Diners 
acquired Fugazy Travel Bureau, Inc. from plaintiffs, entitling 
said defendant to recover damages as a result. 

7. Whether plaintiffs violated their fiduciary obli- 
gations as officers, directors and employees of defendants 
Diners and Diners Fugazy Travel, Inc. and committed a variety 
of fraudulent acts, entitling said defendants to recover the 
damages resulting to them from said violations. 

8. If defendants establish that plaintiffs violated 


Rul: 10b-S or certain provisions of the purchase agreement of 


October, 1967, or their. fiduciary obligations as officers, 


directors and employees of the defendants Diners and Diners 


Fugazy Travel, Inc., what damages said defendants should be en- 
i 
| 
| 
| 
| 
i 
— z Marci j 7c 
Dated: March ae 1975 
| 
} 
} 
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titled to as a result. 


9. Whether the failure to establish any one of the 
foregoing elements precludes liability from being established 


against the plaintiffs under Rule 10b-5. 


} 


rw 
ty 


10. Whether or not the following fact, if established, | 


likewise precludes defendants from establishing liability under 


L 


Rule 10b-5: 


y on any of the 


2 2 


te 


ra The defendants didnot re 


o 


accounting and financial st 


tements submitted by the plaintiffs. 
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1. If it appears to you that any witness in the trial 
of this action has willfully and knowingly testified falsely to 
any material fact in this case, then you may, if you wish, disregard 
that witness' entire testimony. 

2. You are the sole judges of the facts ot this case. 
There are claims in this case by the pleiwerere against the 
defendants and there are claims by the defendants against the 
plaintifes., In-orde: for either side to recover against the other, 
you must find by a: Tair preponderance of the evidence that certain 
facts have been established to your satisfaction. The plaintiffs 
claim that they were fraudulently induced to sell the assets of 
their company, Fugazy Travel Bureau, Inc. , te the Diners* “Club 
in 1967, to transfer the ongoing business of Fugazy Travel Bureau 
to the Diners' Club at that time and to enter into certain employ—- 
ment agreements at the same time. I have determined that the 
plaintifrs have failed to present enough evidence on that claim 
and I have, therefore, dismissed it. 

o) To dm Leaving 1b up te-you, (the jury, te determine 
whether or not the plaintiffs have proved their second claim by 
a fair preponderance of the evidence. This does not mean that 


the plaintiffs. have proved that claim, but simply that I am leaving 


it up to you to make that determination. 


{ ‘ : : 
ba et : KN 
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4. The plaintiffs claim in this regard is that they 
were pudubeueiy induced to give up certain rights they had to 
cash compensation under their employment agreements in 1968 in 
return for Diners' Club stock, that they did this in reliance upon 
representations they claim were made to them by the defendants 
that Continental Corporation or Continental Insurance Company 
was going to acquire or take-over the Diners’ Club by November 
1968, and that ‘the effect of this was going to inerease the value 
of the Diners' Club stock that they had received. 

5. In order for you to return a verdict for the plaintiffs 
on this claim, you must find by a fair preponderance of the evidence 
that plaintiffs have established to your satisfaction that (a) prior 
_to September 27, 1968, the defendants knowingly or in reckless 
disregard for the truth misrepresented to the plaintiffs that 
Continental was going to take-over Diners' before the end of 
November 1968 and that the take-over would result in a significant 
increase ‘in the value of their Diners’ shares, (b) a reasonable 
investor would attach iter tende to that statement in the cir= 
cumstances in which it was made in determining whether or not to 
exchange a contingent right to cash compensation for additional 
shares of Diners! stock, the cancellation of his, indebtedness, a 


release of certain tax liabilities, the payment of approximately 
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- $240,000 and-a limitation on other Liabilities; and: (c) that 

these plaintiffs in fact relied on those statements in making 

their decision. In this connection, you ae want to consider 

that plaintiff Marx had been an investment banker for approximately 
thirty-five years and had significant experience in mergers, 
acquisitions, financings and other transactions involving secur- 
ities and that plaintiff William Fugazy had alsc had long business 
experience and was, at the time of the receipt of those statements, 
the President and a director of the defendant Diters!! ) TE youfindg 
that no such statements were made by the defendants to the plain- 
tiffs prior to September 27, 1968, or that such statements, if 
made, were reasonable when made or were merely predictions or 
opinions, you may not return a verdict for the: plaintifttis; even 

aif you find that those statements were knowingly and willfully 

made by the defendants to the plaintiffs prior to that date, you 
may not return a verdict for the plaintiffs unless you also find 
that a reasonable investor would attach importance to them in 
determining whether or not to exchange his contingent cash 
compensation rights for the consideration referred to above; and 
finally, even if you find that those statements were knowingly 


and willfully made by defendants to the plaintiffs prior to) that 


date and that a reasonable investor would attach importance to 
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them in determining whether or not to exchange his contingent 
cash compensation right for the consideration referred to above, 
you may not return a verdict for the plaintiffs unless you also 
find that these plaintiffs in fact relied on those statements 
in making their decision. 

6. Tf your find to your satisfaction that the plaintitts 
have established by a fair preponderance of the evidence all of the 
aforementioned elements of their claim, you must further find the 
extent to which the plaintiffs were damaged, if at all. For this 
type of claim, a plaintiff can recover; only the difference between 
the value of what he gave up and the value of what he received. 

In determining the value of what the plaintiffs gave up, you may 

take into consideration that the contingent compensation payable 

to plaintiffs was subject to Diners’ right to discontinue the 

sale of franchises at any time. You may also take into consideration 
that, in exchange for those contingent rights, the plaintiffs 
received’ 37,245 shares of the common stock of defendant Diners 
then Valued at povesdimnvery $1,862,250, the cancellation of an 
indebtedness to Diners’ in the amount of $180,352, a release from 
eertain tax liabilities, cash in’ the amount of approximately 
$243,000. and a limitation on other liabilities.,, You may also want 
to consider whether the plaintiffs received more than they would 


have received if they had not exchanged their right to contingent 


cash compensation. If you find that the plaintiffs did receive 


as much as or more than they would have received had they not 
exchanged those rights, and, therefore, the plaintiffs were not 


damaged, you may not return a verdict for the plaintiffs. 


7. The defendants also claim that, with respect to 
the shares of Diners common stock issued to them in 1967, defen- 
dant Diners, in violation of its contractual obligation to plain- 
tiffs, did not promptly file a registration statement and there- 
after did not use its~best efforts to cause that registration 


statement to become effective. 


8. In order for you to return a verdict for the plain- 
tiffs on this claim, you must find that the plaintiffs have proved 
by a fair preponderance of the evidence that Diners unreasonably 
delayed the filing of the registration statement in 1969 and there- 
after failed to use its best efforts to cause that registration 
statement to become effective. In this connection, you may take 
into consideration that, although the plaintiffs formally requested 
the registration of those shares on April 16, 1969, the plaintiffs, 
during the next approximately six to eight weeks, advanced a variety 
of proposals to avoid the necessity of filing a registration state- 
ment and that that may have resulted in a delay in the commencement 
of the preparation of the registration statement. You may also take 


into consideration that defendant Diners had the right to, and did, 


include in the registration statement other securities and that, in 
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that connection, it was required to obtain information with respect 


to the holders of those securities, which may have resulted in a 
delay in the filing of the registration statement. You may also 
take into consideration that, notwithstanding that the plaintiffs 
were required as a condition precedent to the preparation of that 
registration statement, to advance to defendant Diners an amount 
sufficient to reimburse Diners for one-half of the expenses of 
that registration statement, the plaintiffs never made any such 
payment. You may also take into consideration that, notwithstand- 
ing that the plaintiffs were required as a condition precedent to 
the preparation of that registration statement, to execute an in- 


demnity agreement, the plaintiffs refused to executed the indemnity 


_agreement until Avgust 24, 1969. You may also take into consideration 


in determining whether or not defendant Diners used its best efforts 


cause the registration statement to become effective that comments 
from the Securities and Exchane 

registration statement were n received by Diners until 

Mately two months after the registration statement 

and that within two weeks thereafter defendant Diners 

mitted to the Securities and Exchange Commission 

response to those comments and had attended a conference with the 
staff of the Securities and Exchange Commission in Washington to 
resolve those comments and that, accordi to the testimony of 

Mr. William Fugazy, there were monumental problems involved in 


causing the registration statement to become effective. 


to 
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9. The defendants' claim that, in connection with the 
acquisition by them of FTB in 1967 and the obligations ‘undertaken 
in connection therewith, the plaintiffs made untrue statements 
of material facts, ommitted to state material facts, employed 
devices, schemes, and artifices to defraud and:-engaged in acts 
practices and a course of business which operated as a fraud 


and deceit upon the defendants. 


10. In order for you to return a verdict for the defen- 
dants on this claim, you must find by a fair preponderance of the 


evidence that the defendants have established to your satisfaction 


that (a) the plaintiffs knowingly or in reckless disregard for the 
truth failed to disclose to Diners that (i) FTB was insolvent and 
had been for the four years perceding the acquisition by Diners, 
(id) Otto vere had instituted a fraud action against Tower Credit 
Corporation, the company from which he had acquired FTB, (iii) that | 
fraud action was based upon false representations made to him by 
William Fugazy and Louis Fugazy in connection with Marx's acquisi- 
tion of FTB, (iv) Tower Credit Corporation had claims against 
William Fugazy and Louis Fugazy arising out of misrepresentations 

: made by them to Tower Credit Corporation in connection with the 
sale to Tower Credit Corporation of the predecessor company of EFUB, 
(v) William Fugazy and Louis Fugazy had indemnified Tower Credit 


Corporation against any claims asserted against Tower Credit Cor- 


poration which were based upon the representations made by William 
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Fugazy and Louis Fugazy to Marx in connection with Marx's acquisi- 
tion of FTB and (vi) as part of the settlement of that fraud action, 
Marx bargained for and obtained from Tower a release of any claims 
Tower had or Seid have against Marx and his companies, but Marx 
caused Tower to assign to him Tower's rights against the Fugazys 
under the indemnities in order to assure that no claims would be 
Made c.i the indemnities at that time; or Marx knew that it was 
essential to prevent disclosure to Diners of the Fugazys' past 
conduct and transgressions, since such disclosure would obviously 
cause Diners to abandon a deal, premised on the Fugazy brothers' 
prior success and which contemplated continued operational control 
of the new entity by the Fugazy brothers; or misrepresented to 
Diners (i) that the plaintiffs had entered into an arms-length 
transaction for the sale of the 342 Madison Avenue office (which 
included the principal portion of the New York City business) when 
the actual sale was to a shell company owned, operated and con- 
trolled by the plaintiffs, which misrepresentation resulted in an 
overstatement of the net profits of FTB in 1967 by approximately 
$250,000, (ii) the value of the assets of Dial-A-Tour, a company 
acquired by FTB in 1967, since, among other things, the Dial-A- 
Tour receivables sold to Diners included substantial uncollectible 
receivables due from FTB franchises and the plaintiffs failed to 
reveal that Dial-A-Tour was consistently losing money even though 
they knew of this condition, (iii) that the franchise program for- 


mulated by them was viable when the plaintiffs knew, from their 


own experiences, that the obligations of the franchisees were so 


burdensome that it was not possible for the franchise system to 
work and, knowing this, the plaintiffs actually instituted a policy 
not to have the franchisees make tW.c veauived payments in order to 
perpetuate the franchises until a sale of FTB could be effected or 
(iv) that the Civitas stated in the financial statements 
certified by Messis. Marx, William Fugazy and Robert Phillips 

were true and correct when they knew that liabilities were 
understated and therefore the profits for the nine month period 


ending June 30, 1967 were overstated by at least $250,000. 


(c) a reasonable investor would attach importance to those sees 
representations and ommissions in the circumstances in which they 
were made in determining whether or not to acquire FTB and to 
undertake the obligations in connection therewith; and (da) that 
@ vebabecike investor would attach importance to those ommissions, 
that the plaintiffs engaged in a comprehensive scheme to defraud 
the defendants or that these defendants in fact relied on those 
misrepresentations in making their decision. In this connection, 
you may take into considération the evidence in this case concerning 
the condition of FTB at the time it was sold to defendant Diners, 
the viability of the franchise program developed by the plaintiffs, 
the interests of the plaintiffs in the franchise office at 342 


Madison Avenue, and the misrepresentations by the plaintiffs Fugazy 


in the prior law suits by plaintiff Marx against Tower Credit Corp. 


and Ernst & Ernst. If you find that no such ices ehaetous or 
ommissions were made by the plaintiffs, or that such misrepresent- 
ations or ommissions, if made were reasonable when made, you may 
not return a verdict for the defendants; even if you find that 
those misrepresentations or ommissions were knowingly and willfully 
made by plaintiffs to defendants, you may not return a verdict for 


the defendants unless you also find that a reasonable investor would 


attach importance to them in determining whether or not to acquire 
FTB and to undertake the obligations in connection therewith; 

and finally, even if you find that those statements were knowingly 
and willfully made by the plaintiffs to the defendants and that a 
reasonable investor would attach importance to them in making his 
decision, you may not return a verdict for the defendants unless 
you also find that the plaintiffs engaged in a comprehensive scheme 
to defraud the defendants, that a reasonable’ investor woulc 
importance to the ommissions or that these defendants in fact 
relied on the plaintiffs' misrepresentations. 

ll. If you find to your satisfaction that the defendants 
have established by a fair preponderance of the evidence all of 
the aforementioned elements of their claim, vou must further find 
the extent to which the defendants were damaged, if at all. For 
this type of claim the defendants can recover the difference 
between the value of what they qave up and the value of what they 
received. .In determining the value of what the defendants aave 
up, you must take into consideration that the consideration trans- 


ferred by the defendant Diners to the plaintiffs during the years 


1967 and 1968 included approximately $4,220,260 worth of the shares 


«10+ 
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of the Diners common stock, at its then market value, and approxi- 


mately $2,500,000 in cash. You may also take into consideration 
that, in exchange for those securities and cash, the defendants 
received FTB, the franchise system to be operated by FTB and was 
obligated to, and did employ the plaintiffs. For this type of 
claim, the defendants can also recover the direct consequential 
damages suffered by them as a result of the plaintiffs violations. 
In determining the direct consequential damages suffered by 
defendant Diners, you may take into consideration that it lost 
$693,000 during the year ended March 31, 1969; $14,437,900 during 
the year ended March 31, 1970; $9,988,000 during the 9 months 


ended December 31, 1970; and $9,891,192 thereafter. 


12. As to the defendants' second claim against the 
plaintiffs, defendants claim that the plaintiffs breached their 
fiduciary duties owed to Diners and hieetatrudesy Travel by the 
plaintiffs in their capacities as officers and directors of those 
companies. A director er an officer of a corporation violates 
his duty of trust to that corporation is he does not give to that 
corporation his undivided and unqualified loyalty, if he allows 
his personal interests to conflict with the interests of the cor- 

‘poration or if he uses for his personal gain information obtained 


by him by virtue of his position with the corporation. 


13. If you find that the plaintiffs or any of them made 


their decisions as to the number of franchises that were sold by 


Diners/Fugazy Travel on the basis of the personal benefits it 


would yield to them, and not strictly on the basis of the best 


interests of the corporations, or if you find that the plaintiffs 
maintained a direct or indirect interest in the franchise office 
at 342 Madison Avenue during the time that they were officers and/ 
or directors of Diners o« any of its subsidiaries, or if you find 
that the plaintiffs diverted business or opportunities of Diners 
or any of its subsidiaries to any other entity for their own per- 
sonal gain, or if you find that the plaintiffs concealed or will- 
fully or recklessly failed to disclose to Diners or any of its 
subsidiaries, during the time plaintiffs were officers and/or 
directors of Diners or its subsidiaries, any information relating 
to the business ; Of Diners or any of its subsidiaries 
which, if known to Diners, might have resulted in increased earn- 
ings or decre 1 losses for Diners or any of its subSidiaries, 
you may return a verdict for the defendants on their claim for 


each by the plaintiffs 


satisfaction efendants 
air preponderance of the eviden that the 
‘iduciary duties 
‘ugazy Travel, you must further find the extent to which 
defendants were damaged. For this type of claim, the plaintiffs 
would be liable’ to the defendants Diners and Diners/Fugazy Travel 


for any and all of the profits received by the plaintiffs that 


flow from the plaintiffs violations of their fiduciary duties, for 
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all losses suffered by Diners an? Diners/Fugazy Travel as a result 
of those breaches and for any and all compensation received by 
plaintiffs from Diners and Diners/Fugazy Travel. In determining 
such damages, you may take into enddtaevatdon that Diners/Fugazy 
Travel suffered losses in the amount of approximately $35,009,192; 
that the defendant Diners paid to the plaintiffs in the aggregate 
of approximately $100,000 in salaries and $743,750 in franchise 
fee compensation; and that Diners issued to tne plaintiffs in ex- 
change for the plaintiffs cash compensation rights shares of Diners 


common stock then valued at $1,862,300. 


15. In determining the merits of the plaintiffs' claims 
and the defendants' claims, you should not let your consideration 


of the merits of these claims be influenced by which parties first 


asserted the claims against the other. 


Respectfully submitted, 


HARDEE BAROVICK KONECKY & BRAUN 


Attorneys for Defendants 
One Dag Hammarskjold Plaza 
New York, New York 10017 


: 754-1430 
OF COUNSEL: 
Robert B. McKay 
Stephen W. Palley 
~]3~ 
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Plaintiffs' Trial Memeorandum 
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Summerlin, Jr., William D. Fugazy and Louis V. Fugazy, owned 


; A ; 
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oucanes and beneficially Fugazy Travel Bureau, Inc. ("Fugazy 
Travel"). The issues to be decided in the trial of these 
two cases, which have been consolidated for all purposes, 
arise out of the sale by plaintiffs on October 30, 1967 of 
substantially all of the assets of Fugazy Travel to The 
Diners! Club, Inc. ("Diners"). 

Plaintiffs intend to prove at trial that defendant 
Diners, Diners/Fugazy Travel, THe, ("Diners/fugazy"),* The 
Continental Corporation ("Continental") and The Continental 
Insurance Company ("Continental Insurance"), in violation 
of Section 10(b) of the Securities Exchange Act of 1934, 
1 Us8els § THO), and Rule 106-5 promulgated thereunder, 
engaged in a scheme during the period from on or about July 
1967 to February 6, 1970 to defraud the plaintiffs. As 
will be set forth in detail in the "Statement of Plaintitis’ 
Chaima,” defendants conspired to induce plaintiffs to agree 
to the acquisition of Fugazy Travel by Diners by knowingly 
misrepresenting that Diners would be acquired by Continental. 
Plaintiffs Otto Marx, Jr., William D. Fugazy and Louis V. 
Fugazy further claim that defendants, again in violation 


of Section 10(b) of the 1934 Act and Rule 10b-5, knowingly 


* Diners/Fugazy was a wholly-owned subsidiary of Diners 


created pursuant to the acquisition of Fugazy Travel by 
Diners. ; 
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misrepresented that Diners would be acquired by Continental 
in order to induce plaintiffs Marx, William Fugazy and Louis 
Fugazy to agree to an amendment of their enployment agree- 
ments with Diners/Fugazy whereby said plaintiffs gave up 
the Substantial cash compensation they were to receive under 
their employment agreements in exchange for additional 
shares of Diners' Common Stock. Plaintiffs will also show 
that defendants, in breach of their obligation pursuant to 
the acquisition agreement between Diners and Fugazy Travel, 
failed to promptly file a registration statement for the 
sale bo the public of plaintiffs’ restricted shares of 
Diners' Common Stock and failed to use their best efforts 
to cause said registration statement to become effective. 


As a result of the acts of the defendants, plain- 


(a) Pith Peepect to Diners’ atock acquired in 


consideration ror the sale of Fugazy Travel to Diners!: 
1. Marx & Co. -- $ 527,150 
2, dohn: Stimeerlin, Jr. <= 123,263 
3, William Fugagzy -- 308,156 
4#;° Lowis Fugasy -- 308,156 


I> 


Total Loss on Acquisition Snares -- $1,266,725 
(b) With respect to Diners' stock acquired in 


consideration for the amendment of the employment 
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agreements by which the cash compensation was 


relinquished: 
1. @eve Marx, JP. ao & -763,5453 
2, William Fugazy. oor 381,751 
8. Louis Fugazy “= 937.75) 
Total Loss on Employment Shares ween BY PTS 
TOTAL LOSS oe 3,770 


Statement of Pleinmtirfs" Claims 


LLEMEeNY Vit Se 


BO Dr a 


A. cauisition of Fusazy Travel by hirers 

The fraud perpetrated on plaintiffs began with the 
discussions and negotiations between plaintiffs and Diners 
concerning an acquisition of Fugazy Travel by Diners. The 
actual discussions commenced in June 1967 when A. Mitchell 
Liftig, acting on behalf of Diners, contacted William Fugazy, 
president of Fugazy Travel, and Otto Marx, Jr., chairman of 
the board of Fugazy Travel, to discuss with them the possible 
acquisition of Fugasy Travel. by Diners. Fugazy Travel was 
a closely-held corporation, owned by the plaintiffs. 

Marx and Fugazy were not interested in pursuing 
the matter until Liftig began making representations con- 
cerning Continental's involvement with Diners and plans 


Continental had for Diners. Marx and Fugazy informed Li£fti¢g 


that they were hesitant about an acquisition of Fugazy Travel 
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by Diners because they had doubts concerning Diners! finan- 
cial stability and wherewithal to make the acquisition 
worthwhile to plaintiffs. Liftig responded by making 
further reference to Continental's invoivement in Diners. 

Continental had begun investing in Diners in late 
1966 and by June 1967, was already a suostantial stockholder 
of Diners and, in fact, Continental's president and chairman 
of the board, J. Victor Herd, was elected to the board of 
directors of Diners in 1967. Moreover, beginning on March 31, 
1967, Continental began a program of debt finaneing of Diners 
in the form of converzible debentures and convertible pre- 
ferred stock, which increased Continental's influence on 
Diners and Diners' dependence on Continental. 

On the basis of Liftig's representations concerning 
Continental, William Fugazy, with the concurrence of OCS 
Marx, Jr., agreed to meet with Alfred S. Bloomingdale, presi- 
dent and chairman'of the board of Diners. Beginning 
1967, William Fugazy had a number of meetings with Blooming- 
related their conversations with Bloomingdale to plaintiffs 
Louis Fugazy and Summerlin. 

Marx was not in favor of the acquisition and stated 
to Diners that he would not agree to the acquisition unless 


he was convinced that Continental was going to take over 


Ww 
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Diners. In response tc plaintiffs’ continuing expressions 

of doubt, Bloomingdale continually represented to Marx and 

William Fugazy that Continental would take over Diners.* 
Marx and William Fugazy relied upon this represen- 


tation by Bloomingdale and, i 
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of wie board and president of Fugazy Travel, agreed to enter 
into a memorandum of intention on July 20, 1967 “for .boe 
acquisition of Fugazy Travel by Diners. That memorandum of 
intention set forth the basic terms of the acquisition, which 
was planned for the fall of 1967. The parties, however, were 
not obligated to go through with the acquisition until the 


actual acquisition agreement was executed. 


eee eee 


* Continental eventually did acquire substan ieliy: etd of 
the stock of Diners. Continental on February 6, 1970 made 
a tender offer for Diners' Common Stock at $15 per share. 
As a result of this tender offer, Continental acquired 
88% of Diners! Common Stock. Tne Continental takeover in 
February 1970 was not the taxeover discussed between plain- 
tiffs and Diners which plainti fis relied upon in making 
their decision to agree to an acqul isition of Fugary Travel 
by Diners. Diners had repres at the Continental 
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takeover would result in an ae eciation of the value of 
the Diners' stock acquired by SEeintii rs, 8S demonstrated 
in memoranda prepared by Diners and Continental which will 
be discussed later in this memorandum. At the time or whe 
acquisition, Diners! stock was trading on the New York 
Stock Exchange at $36.625 per snare. Plaintiffs William 
Fugazy, Louis Fugazy and Jonn Summerlin, Jr. surrendered 
their stock to Continental at $15 per share and plaintiff 
Viney £ Co, SOlG its Stoex an a orivave transaction at $13.5 
per share Obviously, they would not have made a deal with 


Diners it they had known that Continental's purchase of 
Diners! stock would be at a price below that at which they 
acquired Diners' stock. 


0 
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The representations on the part of Diners concern- 
ing a takeover of Diners by Continental continued through 
the remainder of the summer of 1967. Bloomingdale, in his 
capacity as chief executive officer of Diners, continually 
represented to and reassured Marx and William Fugazy that 
the Continental takeover would occur. On several occasions 
he advised Marx and Fugazy that he had met with Victor Herd, 


president and chairman of th 


@ 


board of Continental, and 
Harold Johnson, executive vice president of C inental, and 
that the takeover of Diners by Continental was proceeding on 


schedule. 


The plaintiffs, convinced by Bloomingdale that the 
Continental acquisition was going to take place, entered 
into the acquisition agreement that Bloomingdale had pushed 
so hard for. By the terms of the acquisition agreement, 


he angniiseition wae elosed on Octobe 20 

HS acquisition Wao CLosed Ov Oe SOD er me 
r TA ce = 1 5 eae Ue ee a ae: Gear eer ~ +} Wart >) aie Ve ae 5 } 

1967; Diners' Common Stock closed on the new rork stoce# 


Exchange on October 30, 1967 at 


Lf 


The Continental takeover did not occur as repre- 
sented by Diners and Continental, and plaintiffs were forced 


to eventually sell their shares of Diners' Common Stock 


A-106 


acquired pursuant to the acquisition of Fugazy :rave- at 


substantially reduced prices. Plaintiff Marx & Co. sold 


the shares it acauired pursuant to the acquisition, 23,484 


shares, for $13.50 per share; plaintiff Summerlin sold the 


” 


Hares 


shares he acquired, 5,871 shares, for $1520:0) ‘per 
and plaintiffs William and Louis Fugazy sold. the 
Diners! stock that they acquired pursuant to the acquisi- 


tion, 29,355 shares, for $15.00 per share. 


ment Agreements 
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As part of the acquisition, employment agreemen 
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were entered into between Diners/Fugazy and William Fug 


rr 


Louis Fugazy and Otto Marx, Jr. Each of the employmen 
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agreements contained a percentag 
The percentage compensation term in the employment agree- 
ments of William Fugazy and Louis Fugazy provided for ‘péer= 
centage se Satan for 15 years at the rate of 10% of 

initial franchise fees received by Diners/Fugazy from the 


wer 


Lv 


grant of new franenises during each fiscal year or shor 
period or Sa1739% of the ner prerits of Diners/Fugazy for 
each year, whichever was greater. The percentage compensa- 
tion was limited to an aggregate dollar limitation of 


$1,250,000 and a periodic limitation of $125,000. 


ployment agreement provided for percentage 
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for Marx was limited to 


$2,500,000 and a periodic 
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of the cash compensation, Marx told Bloomingdale that he 
would not give up the cash compensation unless he was assured 
of the Continental takeover. In response, Bloomingdale, 
determined to have the employment agreements amended, con- 
tinually assured Marx that Continental would take over 


Diners, before the end of the year, at a price of approxi- 


mately $60.09 per share. 


Bl ingdale also made the same representations to 
William Fuga In addition to the representations made by 


Bloomingdale, Continental's president and chairman of phe 


board, J. Vietor Herd, in the spring of 1968, represented to 


William Fugazy that Continental would be acquiring 


formed Louis Fugazy and Marx of these repre sentations by 


lish a timetable for the Continental takeover of 
At this meeting, representations were made by both Herd, on 
behalf of Continental, and Bloomingdle, on behalf of Diners, 
to William Fugazy, who by then was president of Diners, that 
the acquisition of Diners by Continental would occur in the 


late fall. At the meeting, Herd authorized representatives 


of Diners and Continental to sit down and negotiate the 
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ed 


terms of the acquisition. William Fugazv tolc arx about 
this meeting with Herd and évewuianate and that Herd had 
set a timetable for the takeover.* 

Throughout 1968, Continental continued to increase 
its debt financin 


zg of Diners and its control and influence 


over Diners. Between January 1, 1968 and October 1, 1968, 


sp) 


the date that the employment agreements were amended, Conti- 
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* Herd testified in his deposition that he did not meet with 
William Fugazy and Bloomingdale at the Fairmont Hotel in 
San Francisco: 

"Q, Will you state whether or not you ever had a 
meeting with Mr. Fugazy and Mr Bloomingdale 
at the Fairmont Hotel in San Francisco? 

A. TI could almost categorically say that I had 
not met them, either of them in San Francisco 
r time under any circumstances. 
Q. C with 
e Fair- 
1960? 
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completed by November 1968. He requested that the amendment 


of the employment agreements include a provision protect‘ng 
him against the possibility that the acquisition would not 
take place as scheduled. Marx withdrew his request for 
written assurances when he was told by Diners that such a 
term could not be included because it presented SEC problems 
for Paners. 

The continual representations by 
Diners that the Continental takeover was imminent b 
For on Oetober 19 ii iam Fugazy, Marx and Louis 
entered into 
whieh the cas! ipensation provisions were eliminate 
lieu of cash, Marx received 18,623 shares of 
Stock and each of the Fugazys 1 
closing price of Diners' Common Stock 
Exchange on October 1 

The takeover, according 
Bloomingdale and Herd 
October or Novembe 968 board meetings. Having 
plaintiffs to give up -their cash for Diners’ 
strength of an imminent takeover, 
need to proceed with the takeover as scheduled. Herd 
directed that the takeover not be presented to the Diners' 


board for approval at that time. 
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Despite repeated assurances by Diners and Conti- 
nental that the Continental takeover was imminent, by January 
1970, Continental still had not acquired Diners. 

In February 1970, when the market price of Diners' 
stock had fallen from $56.00 per share on October 1, 1968 
to less than $15.00 per share, Continental made a tender offer 
for the outstanding shares of Diners' Common Stock at $15.00 


o 


ugazy, Louis Fugazy and Marx, having 


per share. William 


been had, were forced to tender the shares of Diners' Common 


f> 


‘tock that they received pursuant to their amended employ- 


re) 
ment agreements to Continental. Marx, Louis Fugazy and 
William Fugazy sold the 37,245 shares to Continental for 


$15.00 per share, $41.00 per share less than the price that 
Diners! Common Stock was selling on the New York Stock Ex- 
change on the day they were defrauded out of their cash 


compensation rights. 


€, Wad bure to. Recister 


The October 10, 1967 acquisition agreement whereby 
Diners acquired Fugazy Travel provided for the registration 
of the peneeioias stock issued to the Fugazy Travel share- 
holders. 

Paragraph 10.2(b) of the acquisition agreement 


provided that if Diners did not file a registration state- 


ment in 1968, the Fugazy Travel shareholders could notify 
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Diners that they desire Diners to file a registration 
statement. Diners was obligated to promptly file a regis- 
tration statement and to use its best effor:s to cause the 
registration statement to become effective. 


By letter dated April 16, 1969, Marx, on behalf 


of the Fugazy Travel shareholders, requested Diners to file 
a registration statement for the shares acc. red by the 


Fugazy Travel shareholders at the time of the acquisition 
and the shares acquired by William Fugazy, Louis Fugazy and 
Marx in lieu of the cash compensation under their employment 


contracts. 


Despite the representation by Diners in the 


$0] 
QO 
Q 
SS 
}> 
WY 
- 
ct 
fads 
Oo 
a 
fo 
03 
bie: 
faa) 
ce) 
3 
@ 
pe 
ct 
ct 
pe 
508) 
cr 


it would "promptly file a regis- 
tration statement," Diners did not file the registration 
’ 


statement until August 28, 1969, four and one-half months 


In breach of its obligation “to use its best efforts to 


cause the registration stat 


(4°) 


ment to become effective," 
Diners filed a defective. registration statement 
resulted in substantial comments by the SEC. Diners con- 
tinued to drag its heels through the remainder of 1969 and 
the registration statement never became effective. 

The Fugazy Travel shareholders, realizing the fraud 


that had been visited upon them by Diners and Continental 
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and realizing that the registration statement would never 


become effective, finally sold their stock at depressed 


PrLcesis 


Statement of Defendants’ Counterclaims 


Nn 


Plaintiffs' claims are simple and straightforward. 
Defendants, however, have tried to confuse the issues in 
this case by belatedly introducing counterclaims which they 
know full well are without merit. Defendants charge fraud 
on the part of plaintiffs with respect to the acquisition 
of Fugazy Travel by Diners. fet, defendants! counterclaims 
were not asserted until February 1971, three and one-half 
years after the acquisition, and were not asserted until 
de 4ants served their amended answer to the second amended 
con. ‘int in the Mary 6 Co. action. Moreover, Diners made 


liam Fugazy when 


a) 


no mention of any claims it had against Wi 
he resigned in 1970 as a director of Diners and president of 
Diners/Fugazy to devote his full time to two divisions of 
Diners/Fugazy which were sold by Diners to & joint yenture 
of General Leisure, Ine. and J. Walter Thompson Company. 

If defendants truly believed that they had a viable claim 
against plaintiffs, then they would have originated their 


own action prior to plaintiffs bringing their suit, on, at 


the very least, would have asserted their claims in their 


initial answer to plaintiffs" complaiat. 

Defendants charge plaintiffs with violation of 
Section 10(b) of the Securities Exchange Act of 1934 by 
allegedly misrepresenting the true condition and viability 
of the travel agency franchise program and by misrepresent- 
ing the financial condition of Fugazy Travel. Defendants 
allege that these misrepresentations induced them to acquire 
Fugazy Travel, to enter into the employment agreements with 
William Fugazy, Louis Fugazy and Otto eee, Jr., to agree to 
the amendment of the employment agreements and to operate the 
franchise system under the methods developed: by plaintiffs. 
Defendants further claim that the foregoing acts constituted 
a breach by William Fugazy, Louis Fugazy and Marx of their 
fiduciary duties and obligations to Diners and Diners/Fugazy 
and a breach by plaintiffs of the acquisition agreement. 

With respect to defendants’ claim that misrepre- 
sentations were made by plaintiffs to induce defendants to 
agree to the acquisition and to enter into the employment 
contracts; nothing could be further from the truth. 

In the first instance, the evidence will show that 
plaintiffs never attempted to- induce defendants to acquire 
Fugazy Travel. It was the defendants who sougnt out the 
plaintiffs and pressured, persuaded, cajoled and induted 


them to sell. Moreover, by the terms of the acquisition 
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agreement, Diners' own auditors were authorized to conduct & 
an investigation of Fugazy Travel's books and accounts. 


That investigation was conducted and no claim of fraud was s 
made by Diners. 
Pursuant to paragraph 1.3 of the acquisition agree- * 


ment, the consideration paid by Diners for Fugazy Travel 


<2 


was to be adjusted after the closing to account for Fugazy 


Travel's operations for the period from June 30, 1967 to 
September 30, 1967.  Fugazy Travel agreed to deliver a pro 
forma balance sheet of Fugazy Travel as of September 30, 
1967; together with a schedule of current liabilities. Upon 
receipt of the balance sheet and schedule of current lia- 
bilities by Diners, Fugazy Travel agreed that the accounting 
firm of Touche, Ross, Bailey & Smart would perform a review 
of the books and accounts of Fugazy Travel on behalf of 
Diners. Touche, Ross was to prepare a report showing the 
assets, other than good will and investments in subsidi- 
aries, and the current liabilities of Fugazy Travel as of 
September 39, 1967. That repert, together with the support- 
ing worksheets and schedules, was defined in the acquisition 
agreement as the "closing statement." The closing statement 
was to be binding and conclusive upon Fugazy Travel and 


Diners, unless Fugazy Travel or Diners objected to the 


amounts shown in the closing statement. if there. were 
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objections, J. K. Lasser & Company, on behalf of Fugazy 
Travel, and Touche, Ross, on behalf of Diners, were to confer 
to arrive at an agreement on disputed items. If J. K. Lasser 
& Company and Touche, Ross could not agree, then Price, 
Waterhouse & Co. was to resolve any disputed items and 
Price, Waterhouse's determination was to be binding on the 


parties. 


iTouche, Ross did, in fact, conduct a review of the 


books and accounts of Fugazy Travel as of September 30, 1967 
and by letter dated January 10, 1968, submitted its findings 
to Diners. Touche, Ross's review included, among other 
things: 
a) discussions with the principal financial 

officers of Fugazy Travel; 

b) a review of the systems for recording 
receipts, disbursements, sales and expenses; 

c) a review of accounts receivable trade; 

d) a review of the reasonableness of esti- 
mates of receivables 
royalties on sales (as 
Touche, Ross reviewed franchise 
ments); and 

e) a review of notes receivable 


of franchises by reviewing the contracts 


20 


A-118 


determine the reasonableness of the’ amount due, 
and the balance shown as current. 
Based on its review, Touche, Ross stated that = 
"there [was] question as to whether the accounting and in- 
ternal control systems were sufficiently adequate to permit Ba 
Fuld céliance thereon." Moreover, Touche, Ross disclosed 
that losses were being incurred in the franchise system: 


"Our review of the unaudited financial 
statements of 18 franchises for various periods 
ending September 30, 1967 indicated that 15 
franchises have a combined loss from operations 
of approximately $150,000 before deferral of 
start-up costs. We were unable to obtain 
financial statements for the period ended 
September 30, 1967 for any other franchise 
Generally, the monthly financial statement 
franchises have not bee:: prepared on a cur 
basis." 
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As a result of its review, Touche, Ross recommended adjust- 
ments to assets purchased and current liabilities of Fugazy 
Travel as of September 30, 1967. Touche, Ross recommended 
a reduction of $424,462 in assets purchased and a reduction | 
in current liabilities of $125,843. 
As a result of the Touche, Ross report and dis- 
cussions between Diners and Fugazy Travel, adjustments were 
made to the cash portion of the consideration paid by Diners 


loa] 
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for Fugazy Travel. Fugazy Travel's cash consideration was 
reduced by $180,352, for which Diners took a 6% promissory 


note due March 15, 1971. That note was guaranteed by 


William Fugazy and Otto Marx, Jr. 


et 
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Diners made no claim against plaintiffs with re- 
spect to its purchase of Fugazy Travel by Diners as a result 
of the Touche, Ross report and, in fact, the promissory note 
was cancelled as part of tne consideration for Marx, William 
Fugazy and Louis Fugazy relinquishing their rights to cash 


lr employment contracts. The eouncer= 
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claims that defendants are now asserting are simply an 
eleventh hour ploy to obfuscate plaintiffs' claims and dis- 


tpact the court and jury from the real issues of the case. 


.S 


The spuriousness of defendants' counterclaims was 
strikingly demonstrated by defendants' failvre to assert 
Claims over the shares held in escrow. Pursuant to the 
terms of the acquisition azsreement, the ‘shares of Diners’ 

- stock plaintiffs received for Fugazy Travel were placed in 
escrow pending: 

(a) the non-collectibility of accounts 

receivable, notes receivable and investments 
in and advances to franchises of Fugazy Trave 
shown on tne closing Statement; 


4 anhn5 145 +4 ; a 5 be 
(py any liabilities and obligations not 


Q 


assumed by Diners; an 
(c) any and all damage or deficiency re- 
sulting from-any misrepresentation, breach of 
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warranty or non-fulfillment of any covenant 


: a 
ee 


“yy 


< 


A-120 


ra 


on the part of Fugazy Travel under the acquisi- 

tion agreement or from any misrepresentation or 

omission contained in any document furnished 

pursuant to the acquisition agreement. 
In addition to the escrow shares, $200,000 was placed in a 
special reserve by plaintiffs to ensure their performance. 
All of the shares placed in escrow were released by defend- 
ants. On May 8, 1968, 31,600 shares were released as part 
of the post-closing adjustments. Between nay 8, 1968 and 


September 27, 1968, 13,479 shares were released and by 


agreement dated September 27, 1968, the remaining 12,683 
shares were released as part of the transaction whereby the 


William Fugazy, Louis Fugazy and Marx to cash com- 


pensation were relinquished. Had defendants believed that 


they had claims against plaintiffs, they certainly would 
not have released the escrow shares. 

In addition to the investigation by Touche, Ross, 
Diners! executives reviewed the entire travel franchise con- 


cept in depth. Diners’ officers, including Bloomingdale 


~ 


visited certain franchises prior to the acauisition to meet 
with the people running the franchises and to review their 
financials. Warx and William Fugazy also met with Diners' 


officials and discussed with them the franchise program, 


as well as all other aspects of Fugazy Travel's operations. 
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With respect to the alleged fraud committed on the 
part of plaintiffs in the operation of Fugazy Travel after 
the acquisition, it is Diners and not the plaintiffs that 
must shoulder the responsibility for any difficulties that 
arose. Both Marx and William Fugazy advised Bloomingdale 
that he was operating Diners/Fugazy improperly; Bloomingdale 
rejected their advice and ran Diners/Fugazy as he saw Pit. 

Plaintiffs had a vested interest in the profit- 
ability of Diners by reason of their stock ownership in 
Diners. It would have made no sense for them to undermine 
the operation of Diners/Fugazy because Diners' earnings 
would thereby be adversely affected, resulting in a reduc- 


tion in the value of their Diners' stock. William Fugazy 


cr 


Louis Fugazy and Marx would not have given up their rights 


to cash compensation for Diners' stock if they sought to 


injure Diners. Thus, defendants' counterclaims fly rn, tae 


face of logic and the facts. 
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POINT I 


UNDER THE LAW OF THE SECOND CIRCUIT, 
PLAINTIFFS! CLAIMS FOR VIOLATION OF 
SECTION 10(b) OF THE SECURITIES 

EXCHANGE ACT OF 1934 AND RULE 10b-5 
PROMULGATED THEREUNDER MUST BE UPHELD 


rere 


In order for a party to be able to recover under 
Section 10(b) of the Securities Exchange Act of 1934 and 
Rule 10b-5 promulgated thereunder, he must prove materiality, 


scienter, causation and damages. Herzfeld v. Laventhol ,—-— 


Krekstein, Horwath & Horvath, 378 F. Supp. 112; 121 (S.D.N.Y. 
1974). These elements of a 10b-5 violation have been the 
subject of much discussion and interpretation by the courts. 
Under the present state of the law in the Second Circuit, 
these elements are present in this ease and judgment should 


be entered in favor of plaintiffs. 


Materiality 
The standard of materiality was set forth by the 


Second Circuit in List v. Fashion Park, Inc., 340 F.2d 457 


(2d Cir.), cert. denied, 382 U.S. 84717665). Ie List, The 


Second Circuit held a material fact to be one to which "a 
reasoneble man would attach importance...in determining 


his choice of action in the transaction in question." See 


Jackson v. Oppenheim, CCH Fed. Sec. L. Rep. { 94,894 (S.D. 


N.Y. 1974). Materiality has also been. held to encompass 


2 


a 


A-1L23 


. 


in¢ 
Hii is 


Cont 


rund 


rm 


is enough." 


false preture 


cr 


o~ 


it must 
statemen 
ence of 
shown it 
refused 


Mh ct O tO 


oO 


jas 


}- 


a's 
cr a 's.08 ©: 


OM Oo ctpM 
a] 


“s 


es OC et ict 
OQ xf 
ry OD Fr 


= 


(40) 
ie) 


™ 


fp: 


forcing 
"intent 
fraud. 

the securiti 
all of the 
law fraud. 


' 


(Sa 
c 


3 Pb 
nym yO 


U 


ae 
@O 


. 


16 


© Oo 
re 


ra) 


oo 
on 


Ss 


© 


Ww 


at, 


a 


pa 


"Judge 


the scienter requirement 
eases." 418 F.2d at 129 


See Lanza V. Drexe & -€o- 


€ ’ 


1973); Shemtob v. 


cr 


t 9) 


ern o 


. > 


rh i 


(e) 
Fo ei 


i) 


st 


fee 7 

a rs. 

Mm © 
aos 


a 


@ 
109) 
~” Oo 


Shearson, Hammil 


Oo 


i TE ell @ 


pe 


oO 


ee 
(2. ‘O). 


Mm 


3 
My ct 


m oO 
Q 


oS 


5} 


hha C26 Cir... 1971)3 Odette. y. 


CCH Ped... See. Li Reps § 95,03 
Herzfeld v. Laventhol, Krekst 


a B 


ct 


f 


< @ 


ce 
} . 


© 9 


> 


cr wD = 


Oo: (b 


ct (D 


bet 
fj 


MY 'O 


be 


ht 
bt ey 


Gc 


ae 
@ 


“3.00 
~ O 
53 


(@) 
ct er ct 


sR: 
w Oo 
t- ct t+? O 


ETO Pied Fert 5 


S.C Ox 


Shearson, Hammill & Co., Ine. 


ein 


oy 


jorwath 


& Horwath, 


26 


Laventho!] 


@ ct 


laa) 


h 
u 
£ 


3 
ca 


tet 


Oo 


1975); 


? 


378 


J 


C 
( 
( 
¢ 
4 
(i 


at 


noerni 


no 
itbe 


LO 


acquisit 


f 


employmen 


No bia 


the 


stantia 


J 


sut 


Ons 


enti 


ae 


i 


1 


Ss 
o 


Diner 


of 


source 


i 


a controllir 


ra 
i 


must be 


board. EG 


ners! 


Di 


e 


entation on 


Ss 
o 


LES repre 


reason of 


by Diners 


and Continental 


remembered that the 


2° 
cv 


A-126 
were made by the chief executive officers of both companies, 


who logically were closest to the alleged takeover. Republic 


) oc Cina Tia ' : a os ae rao nm 9 } c 
Technology Fund, Inc. Vv. Lionel Corp., 483 F.2d 540, S83 (2d 


Cir. 1973), cert. denied, 415 U.S. 918 (1974). 


Causation 


Piaintrrfs in order co recov damages for a 10b-5 
violation must also prove a causal relationship between the 
misrepresentations and the losses In 
Service, Inc., 415 F.ed 1276 (2d Cir. 1969), cert. denied 
397 U.S. 913 (1970), the Second Circuit stated with approval 
the District Court's instructions to the jury on causation 
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enied, 400 U.S. 822 (1970); List v. Fashion Park, Ine., 


340 F.2d 457, 463 (2d Cir.), cert. denied, 962.0, 8. 611 


(1965); Titan Group. Ine. v. Fasren, CCH Fed. Sec. L. Rep. 
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q 95,042 (S.D.N.Y. April 1, 1975). 


In the instant case, plaintiffs would not have 


| agreed to the acquisition of Fugazy Travel and would not 


have agreed to relinquish their cash compensation for 
Diners! Common Stock except for the repeated representation 
by defendants that Continental was going to take over 
Diners. \s a result, plaintiffs suffered the damages for 
which they are seeking recovery. Thus, the requirement of 


causation is easily met in this case. 


Damages 

The measure of damages in a 10b-5 action is the 
¥out-of-~pocket" loss suffered by the plaintiff. This 
‘measure of damages is based on Section 28(a) of the Securi- 
ties Exchange Act of 1934 which provides that "no person... 
shall recover, through satisfaction of judgment in one or 
more actions, a total amount in excess of his actual damages 
on. account of er complained of." The out-of-pocket 
loss is the difference between the value of what a party 
gave up and the value of what he received. The courts, how- 


ever, will allow a defrauded seller to recover any profits 
\ 
\ 


that the buyer has made. The Second Circuit set forth this 


out-of-pocket loss rule of damages in Levine v. Seilon, Inc., 


439 P.2d 328, 3354.C€2d Cir. 1971)«. See, Affiliated Ute Citi- 


ca 
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Rhoades, CCH Fed. Sec. L. Rep. ¥ 94,386 (3d Cir, 1974); 
Janigan v. Taylor, 344 F.2d 781 (1st Cir.), cert. denied, 
382 U.S. 879 (1965); Estate Counseling Serviee, Ine. vs 
Merrill Lynch, Pierce, Fenner & Smith. ine.; 303 F.2d S27 | 
(10th Cir. 1962); Abrahamson v. Fleschner, CCH Fed. See. Lb. 
Rep. ¢ 95,028 (S.D.N.Y. March 4, 1975). 


Later, in Zeller v. Bogue Electric Manufacturing 


6 


Corp., 476 F.2d 795 (2d Cir, 1973), the Second Circuit held 
that the windfall profits rule applied to defrauded pur- 
chasers as well. 

In the instant case, plaintiffs' out-of-pocket loss 
with respect to their acquisition shares was $1,266,725. 
Diners! Common Stock was selling on the New York Stock Ex= 
change on October 30, 1967, the date of the acquisition of 

_Fugazy Travel by Diners, at $36.625 per share. Plaintiffs 
received 57,000 shares of Diners' stock, “even ate $36.625 
per share, for Fugazy Travel. The total value of this stock, 
the consideration for the transaction, was $2007 625. Marx 
& Co. received 22,800 shares of Diners' Common Stock pursuant 
to the acquisition; William and Louis Fugazy each received 
14,250 shares; and Summerlin received 5,700 shares. The 
shares of Diners' Common Stock that Marx & Co. received had 


a value at the time of the acquisition of $835,050. The 


shares of Diners! Common Stock that William and Louis Fugazy 


A-129 


each received had a present value at the time of the acquisi- 
tion of $521,906.25. The shares of Diners' Common Stock that 
Summerlin received had a value at the time of the acquisition 
of $208,762.50. : 

Marx & Co. sold its 22,500 shares in a private 
transaction in December 1969 for $13.50 per share, for a 


total amount of $307,800. Marx & Co.'s out-of-pocket loss, 


the difference between what he paid for the shares, $36.625 


total amount of $213,750. William Fugazy's out-of-pocket 
loss, the difference between what he paid for the shares, 
$36.625 per share, and the price he sold the shares, $15.00 
per share, was $21.625 per share, for a total loss of $308,156. 
Similarly, Louis Fugazy also lost $308,156 on the transaction. 
As for Summerlin, his out-of-pocket loss, the difference 
between what he paid for the shares, $36.625 per share, and 
the price he sold the shares, $15.00 per snare, was poi. Ge> 
per share, for a tote loss of. $123,263. 

William Fugazy, Louis Fugazy and Marx's total out-.. 
of-pocket loss with respect to their relinquishment of the 
cash compensation under their cmployment agreements for 


bes 


Diners’ Common Stock was,$1,527,045. Diners! Common Stock 
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was trading on the New York Stock Exchange on October 1, 


1968, the day that Marx, William Fugazy and Louis Fugazy 


- 


entered into the amended employment agreements, at $56.90 


per share. Marx received 18,623 shares of Diners' stock 
which had a value on October 1, 1968 of $1,042,886. William 
mae Louis Fugazy each received 9,311 shares of Diners’ 
stock on October 1, 1968 which had a value on that date of 
$527,476. 

Marx sold his 18,623 shares at $15.00 per share. 
Thus, his per share out-of-pocket loss, the difference be- 
tween what he paid for the shares, $56.00 per share, and the 
price he sold the shares, $15.00 per share;-was $41.00, His 
total loss was $763,543. William Fugazy also sold his shares 
for $15.00 per share. His per share out-of-pocket loss was 
also $41.00 per share and his total loss was $367,751. 


Louis Fugazy's total loss was also $36 14 TSN 


Thus, plaintiffs’ total. loss in selling 


Travel and relinauishing their cash compensation was 


$2,793 O.# 


* Plaintiffs! damages for failure to promptly fil 
tration statement and to use its best efforts t 
registration statement become effective would b 
mined under the law of damages for breach of co 
The object of the law in giving damages for breacn of 
contract is to cémpensate or to indemnify the injured 
party, to put him in as good a position as he would have 
been had the breaching party abided by its agreement. 

(footnote continued on next page) 
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POINT II 
DEFENDANTS DID NOT PROMPTLY FILE A 
REGISTRATION STATEMENT AND DID NOT 
USE THEIR "BEST EFFORTS" TO CAUSE 
THE REGISTRATION STATEMENT TO 
BECOME EFFECTIVE 


By the terms of the acquisition agreement between 


Diners and Fugazy Travel, Diners agreed that if plaintiffs 


Stock, Diners would promptly file a registration statement. 
By letter dated April 16, 1969, plaintiffs requested regis- 
tration; yet, the registration statement was not filed until 


August 28, 1969, more than four months after Marx's request. 


New York later Servi orp. Vv. City of New York, 4 A.D.2d 
909, 163 N.¥.Ss2d 538 (lst Dep't 1957). Under this. theory, 
plaintiffs are entitled to be put in the position that they 
would have been had defendants fully performed. Thus, if 
defendants had performed, defendants would have caused the 
registration statement to become effective and plaintiffs' 
shares could have been publicly traded. Assuming that had 
defendants used “best efforts" to cause the registration 
statement to become effective and assuming that the regis- 
tration statement would have become effective within the 
normal period in fiscal 1970, ise., 70 days, see Point Ii, 
infra, then the registration statement would have become 
effective on November 7, 1969. Diners' stock was trading 
on the New York Stock Exchange on November 7, 1969 at 
$21.625 per snare. ince plaintiffs sought registration 
of 66,15& shares, they could be expected to have received 
$1,403,667 in the offering. Since they sold 42,674 shares 
at $15.00 per share and 23,404 she at $13.50: per share, 
their loss was $473,523, i.e., the amount they would 

have received had defendants performed, less the amount 
received when they sold the stock. z 
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Diners’ delay in filing the registration statement consti- 
tutes a breach of its contractual obligation to promptly 
file a registration statement. 

Diners, in addition, agréed to use its “best 
efforts" to cause the registration statement to become 
effective. The registration statement had not become 
effective by December 1969, when the plaintiffs. sold a part 
of their holdings of Diners' stock and still had not become 
effective by February 6, 1970, when Continental made a 
tender offer for Diners' stock. Because plaintiffs were in 
need of cash to pay off loans with The Chase Manhattan Bank 
and because it was apparent that Diners never truly in- 
tended to have the registration statement become effective, 
plaintiffs sold their shares of Diners' stock. Diners did 
not use its best efforts to cause the registration statement 
to become effective and therefore breached its obligation 
under the acquisition agreement. 

Diners filed its registration statement on August 
28, 1969. As of February 6, 1970, the registration state- 
ment still had not become effective, more than 160 days 
after filing and, in fact, the registration statement never 
became effective. Although the time between filing and the 


effective date has varied through the years depending on the 


number of filings, the time period has- never been over _10% 
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days. In fiseal 1$70, the average time between Piling 


nt) 
ats 
@ 


the effective date was only 70 days. Securities and 
Exchange Commission, 36th Annual Report to Conrress at 29 
(1970). In fiscal 1969, the average time was 65 days. 


Securities and Exenange Commission, 35th Annual Report to 


previous r 


OM 


between filing and the effective date of only 78 days. See 


Kupferman v. Consolidated Research and Mfxe. Co., CCH Fed. 
Sec, Lb. Reps 491,197 at 93,997 (S.D.N.Y. 1962)* Ge bees; 1+ 
Securities Pesulation, pages 275-76 (1961) and IV Securities 


Regulation, 2336-37 (1969). 
Fe LRA Uh nh eee alee a 


The courts have uniformly held a party accountable 


The Second Circuit so held in Republic Technolcgy 
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NiG@a LVS. 


SHO (2d Cir. 1973) 4 


cert. denied, 415 U.S. 918 (1974). Republic Techno 
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purchased 25,000 shares of unregistered common stock of 
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Hathaway Instruments, Ine. at a price of $20.75 a shere. 


The contract for this purchase provided that if at any time 
after 12 months from the date of the contract, Republic 
Technology determined to register its Hathaway SLOCK, 
Hathaway would use its best efforts to register the stock at 
Republic Technology's expense. On March 15, 1961, Republic 
Technology purchased 25,000 additional unregistered shares 
of Hathaway stock. Hathaway again contracted to use its 
best efforts to have the shares registered as part of a 
registration statement which it represented that it intended 
to file on or before May 15, 1961. Hathaway filed a regis- 
tration statement on May 5, 1961, but on June 8, 1961, 
Hathaway asked the SEC for permission to withdraw the re is- 


tration stetement because of a pending merger with Lionel 


Corporation. The merger was completed in late October 1961 
and Lionel succeeded to Hathaway's remaining obligations 


to plaintiffs. In addition, the merger agreement provided 
that Lionel would file a registration statement on or before 
October 15, 1961 covering plaintiffs' stock. Lionel did 
file its registration statement on September 28, 1961. 

Three amendments to the registration statement followed 

and the registration statement did not become effective 


until September 21, 1962, fifty-one weeks after the original 


filing. 
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The Second Circuit stated that the rifty-one week 
delay fiay nave been an unreasonable length of time and thus 
a breach of contract by Lionel; the Second Circuit remanded 


to the District Court for a determination of that issue. In 


, Weds 9963), 


mmary judgment for 


istration of shares 
Defendant's obligation 
unless defendant was unable to obtain 
registration. Defendant conte 
efforts to obtain an exemption 


unable to do so because plaint3i 
hat plaintiffT'’s 
defendant from obtaining the exemption removed any 
tion on the part of defendant to cause the shares to be 
recistered. The court rejeeted defendant's contention and 


stated: 
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"Defendant unconditionally agreed to use 
its best efforts to secure exemption of the 
subject stock at its own expense. Its efforts 
to secure exemption were unsuccessful, and 
exemption became impossible within the meaning 
of the Agreement. Its obligation to obtain 
registration in such event was not dependent 
upon the expense to which it was put in its 


futile efforts to secure exemption. It has 
refused to perform its supplemental under- 
taking. 


" |. This refusal constitutes as a matter 
of law, a breach of defendant's obligation 
under section 12(c) of its Agreement with the 

7 


plaintiff. Plaintiff is, therefore, entitled 
to recover from the defendant such damages, 
if any, which it may have sustained by reason 
of such breach." 33 F.R.D. at 331-32. 
See Paragon Internat., N VY. vw, Sbendard Plesties,.1ne., 357 
\ & 
F. Supp. 88 (S.D.N.Y. 1973); Manattea v Associated Sales 


Anaivets, inc. , 19 ALD, 20 SAA, 2H4 NixsS.26 Tue (ed Dep" 
1963); Benjamin v. Bernitron Corp., CCH Fed. Sea, Ls Rep 


4 93,/003 (Sup. Ct. N.Y. Co. 1971), Bruce & Co. v. Simpson 


& Co., 40 Misc.2d-501, 243 N.¥.S.2d 503 (Sup. Ct. Ris. Ce. 
1963). 

The SEC has also been called upon to interpret 
the "“hest-efforts" provision of a eontract.. in DA rhs 


Matter of Pathe Industries, Investment Company Act Release 


—_ a i 


No.. 7054 (April 13, 1972), the SEC was requested to pass on 
the application of Patbe-Thdustries for an exemption from 


Section 17(a) of the Investment Company Act of 1940. The 


issue was whether the terms, including. consideration, of a 
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sale of warrants by an affil- 


company to Pathe Industries, a registered company, 


were reasonable and an exemption from the pro- 
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paring its financial statements for inclusion in the regis- 
tration statement and further found that the forbearance by 
the investment company from asserting a claim against the 

affiliated company was adequate consideration for the war- 
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June 20, 1969. Pursuant to 


defendants were not obligated to file a 


hey could include in the 
tration statement their regularly prepared year-end audited 


financial statements. On June Diners disseminated 
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20, 
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its proxy statement for that year to its shareholders. 
Accompanying Diners' proxy statement was its annual report 
for the year enced 
tained Diners' audited financial statements for the year 
ended March 31, 1969. Thus, if Diners was able to orepare 


an annual report by June 20, 1969 containing its year-end 


v 


7 + 5 ‘ aed +7} s - | nal 
audited financial statements, query why did it take more 
5 + 3 nya) ~ } no oo ~s a = o 
than two additional months to prepare a registration state- 
ment? Interestingly, Diners failed to disclose the forth- 
5 ae ata nras Pe Oe oe } + 4 r vt 
coming registration of plaintiffs' sh res in the proxy 
statement or as a "commitment" in the notes to its financial 
A he a - PY a a a rou na x 
statement for the year ended March 31, 1969.* 
¢ = rs } ~ ae = se as “3 ee x 8 
* There appears to be no case law interpreting promptly file 
as used in the context of this case. 1 oweve 
has boen construed to mean without urreas 1 2 2 
securities laws context. Salineer v. Ling 
Tae,, 328 F. Sapp. 1006 C.D. Pa. 3977) : 
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receivable from sales of franchises. 
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As to any fraud committed by plaintiffs after the 


acquisition concerning the "viability" of the franchis 


did 
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system, plaintiffs a 


were operating the franchise gram improperly. 


franchise operation arose from defendan 


it and not from any misconduct on the part of 


element of an action for 


whether under the common law or under the federal 


laws, is that there be a misrepresentat 


Since plaintiffs gave 
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full disclosure, 


the acquisition, there was no misrepresen 


must therefore fail. 
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pita, HEE i2d O37 (2d Cir. 197273 
Johnsen @ Co., 302 F: Supp. 1377 (W.D. Net. 7069)3 Holfsen vv. 
Blumberg, CCH Fed. Sec. L. Rep. 216 (Sia ey. dine Te, 


1968). 


Recently, this Court decided in Pollakiove Eastn 


i 


pevpen; CH Fed. Sec. Le Rep. O45, 9067 CS. 0lNeTs Feo. 16, 
1975), that ean independent investigation by an allegedly 
aggrieved party precludes recovery where that investigation 
discloses the misrepresentation or omission which forms the 
basis for a 10beS Glaim. “In Pollak, plaintiff was a sophis- 
ticated investor -- by profession he was a security research 


analyst. Plaintiff contended that defendant failed to dis- 


close certain material facts concerning a company whose stock 


plaintiff purchased from defendant. Plaintiff, nowever, 
discovered the facts on his own. Plaintiff interviewed 
executive officers of the company to determine whether he 
should retain the stock or dispose of it. He also reviewed 
am depua cr Company's issued reports financials and 
attended company meetings in order to learn as much about 
the company as he could. In addition, he talked on the 
telephone on numerous occasions with the company's executive 
officers and bliec relations consultant. 7 


relating these facts stated: 
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"[T)he evidence shevs that plaintiff, relying 
upon his conferences and meetings with manage- 
Ment, the company-issued reports which he 
received, the movement of the stock's price 
which ne continuously followed, and his own 
sophistication and expertise, was independently 
and personally policing his investment in 
Leasing to determine if and when he would 

ye 


4 
dispose of Ars holdines in, the Stock. 


“From the LToOregoing, 2t as  elear’ that 
defendant is no way liable for any loss suf- 
fered by plaintifr.” GOs oer eat e744 1. 


Similarly, gm the instant case, as was set forth 


in depth in the "Statement of Defendants" Counterclaims,’ 


io) 
=) 
he 
(a) 
Q. 


defendants re upon their own independent investigatio: 
by their’ executive officers and by thelr accountants, 


Touche, Ros 


104) 


? 
Fugazy Travel. That report by Touche, Ross disclosed the 
facts concerning Fugazy Travel which form the gravamen of 
defendants! clain and as a result, defendants are precluded 


from recovery. 
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Conclusion 


Based on the foregoing, it is respectfully sub- 


mitted that deiendants' counterclaims should be dismissed 


and plaintiffs be awarded dama 
Marx & Co. 
Otto Marx, Jr: 


John Summerlin 


OLWINE, CONNELLY, CHASE, 
O'DONNELL & WEYHER 
299 Park Avenue 
New York, New York 10017 
(212) 688-0400 


Of Counsel: 


ges as follows: 


ie ow BPS S58 
au S609 2907 
we §689 907 


Respectfully submitted, 
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Attorneys for Plaintiffs 
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UNITED STATES pr @tcr COURT 


SOUTHERN DISTRICT OF NEW YORK £39 PLAINTIFFS’ MEMORANDUM 
WITH RESPECT TO. 
eR Ree OER eR ER ey Se ADMISSIBILITY 
MARX & CO., INC., et al., : ‘ 
Plaintiffs, . ¢ 
— against - : 


THE DINERS' CLUB, INC., et al., 


Defendants, 
- against — .. 
WILLGAM BD. BUGAZY, eb ano. , : 
Consolidated 
Third-Party : Case 
Defendants. : 72 Civ. Ys24 
Speeding Maer, ice OE at See ASE ie aed ee ee ee, —X 
70 Civ. 3064 
WILLIAM D. FPUGAZY, et eno., - : 
Piaintifis, : 
— against —- 
eo Dinero’ CLS, LNGs5 6b BL., : 
Defendants. : 


— against - 
MARY -& CO... TNCs, et ats; 
Additional 


Defencants on 
the Counterclaims. 


U! ere eval Ol 
OF FUGAZY 
mre ist & ERNST 
- j ! NM re 
J as 


CLWINE. CONNELLY. CHASE. ODONNELL & WEYHER 


299 PARK AVENUE, NEW YORK. N Y¥ 10017 


° 


ey 


A-146 


PLAINTIFFS' MEMORANDUM WITH RESPECT 
TO THE ADMISSIBILITY OF FUGAZY 
TRAVEL BUREN INC. v. ERNST & ERNST 
‘AND FUGAZY TRAVEL BUREAU, INC. v. 
TOWER. ae CORP.. 


This memorandum is submitted to acquaint the 


Court with the fact 
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uments during their cross-examination of Mr. 
Fugazy. As this memorandum will demonstrate, these two 
lawsuits have no relevance to the issues in the instant 
case and are introduced solely to confuse the jury and 


prejudice pleintifirs* case. 


As the Court reauired, defendants have pro- 
duced those documents in their possession relating to 


these two lawsuits. Plaintiffs have reviewed these doc- 


— Vasvrceiit ¢ ae < = ae, ee ey > Pee 
these two lawsuits. References ts the exhibit book will 


be made as follows: "EBxhibit-Book Tab Gre 
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Facts 


The Tower Credit Corp. and Ernst & Ernst law- 


suits arise out of the acquisition of Fugazy Travel 


Bureau, Inc. ("Fugazy Travel Bureau") and relate 


Qu 


en- 
tities by Travelmarx, Inc. ("Travelmarx"). 

On or about February 15, 1963, an agreement 
was entered into between Tower Universal Corporation 
("Tower"),* Travelmarx, Fugazy Travel Bureau and Otto 
Marx, Jr. ("Marx") for the sale of Fugazy Travel Bureau 
and related corporations by Tower to Travelmarx. (A copy 
of the purchase agreement is contained in the Exhibit 
Book Tab A). Tower was the sole stockholder of Fugazy 


Travel Bureau, having purchased Fugazy Travel Bureau from 


the Fugazy family in July 1961. In addition, Tower owned 


Hy 


in conjunction with Fugazy Travel Bureau a number of 

other companies engaged in the travel agency business. 
The purchase agreement called for the sale by Tower to 
Travelmarx of Tower's interest in Fugazy Travel Bureau 


and the other travel .companies,-which were referred to 


in the purchase | agreement as the "Fugazy Group." 


‘ pe a re: Ge m 1 2 < es = + et ss 
* Apparently, Tower Universal Corporation's name was sub- 
Sequentiy chanesed to Tower Credit Corporation Tower 
2 ~ ry - 3 MA yy Cw Ast 34 - ~ 
Universal and Tower Credit will be referred to in this 
memorandum as "Tower." ; 
+ vo 
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; "The purchase price for the Fugazy Group was 
 $1,400-000)payable as follows: 
. a. $250,000 payable at the closing, which 
was held on February 28, 1963; 
b. two promissory notes, each in the amount 
of $125,000, the first due one year from 
the closing, the second due two years 


from the closing, both of which were 


guaranteed by Marx; and 


In addition, Tower furnished Travelmarx with the unaudited 
combined balance sheet of the Fugazy Group Corporations 
‘ as of December 31, 1962 and the combined statement of in- 


come and expense for the three months ended December 31, 


1962. Tower represented and warranted that these financial 
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statements were prepared in accordance with generally 
accepted accounting principles applied on a consistent 
basis and presented fairly on a combined basis the finan- 
cial position of the corporations at the dates of the 
balance sheets and the results of their operations for 
the periods covered by the statements of income and ex- 
pense. 


Bureau commenced an action against Tower for misrepre- 


Gift in the Tower action, as defendants seem to suggest , 


nor were any of the other plaintiffs in the instant case, 


Louis Yugazy, Otto Marx, John Summerlin and Marx & Co., 

piaintiitis in the Tower action. 

® The lawsuit was broug the name of Fugazy Travel 
Bureau rather than Tr arx because shortly after 
the acquisition of th ugazy Group by Travelmarx, 
Travelmarx was consol ted into Fugazy Travel Bureau 
and Travelmarx, @S a separate and distinct rporate 
entity, went out oF existence. 


Z*EThe complaint 
the defendants 
as "Defendant 
that defend: 


} 


in the exhibit suoxk. 
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Fugazy Travel Bureau, 4nto which Travelmarx 


had been’ consolidated, alleged that the represen 
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agreement: by not using its best efforts to have a Tower- 
designated person elected to the board of Fugazy Travel 
Bureau, by not giving notice of meetings of committees 

of the board and by not furnishing Fugazy Travel Bureau's 
yearly and interim financial statements as required. 
Travelmarx in the purchase agreement — agreed to use 
its best efforts to have a person designated by Tower 
elected to the board of Fugazy Travel Bureau and to give 


Tower notice of all meetings of the executive committee 


sentative of Tower to be present at the meetings. Travel- 
marx aiso agreed to provide yearly audited financial 


statements and interim unaudited quart 
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eae. Tt was further egreed that the $900,000 promis- 
sory note would become due and payable immediately if 
there were a breach of any material covenant on the part 
of Travelmarx. As a result of these alleged breaches of 
the purchase agreement, Tower sought immediate payment 
on the promissory note. 

The only other activity in the Tower case was 
the service end filing by Fugazy Travel Bureau, on or 
about Penis i7, 1965, of a reply to the counterciain 
and, as will be discussed below, a final disposition of 


the case two years later, on or about September 12, 1967. 
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At this point, however, it is 


settled by the time of 


the Tower act 


note that 
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By 


that 


and that 


without 


fication. Ernst & Ernst was Tower's independent certi- 


fied accountants. ugazy Travel Bureau alleged that in 


reliance on the certification it entered into the purchase 
agreement and consummated the transaction for a €ross 
purchase price of $1,400,000. In its amended complaint, 


Fugazy Travel Bureau claimed damages in an undetermined 


2 mat Aratanet Fr } e 4S + att Vat 
amount against Ernst & Ernst for Ernst & Ernst's gross 


from Ernst & Ernst in the sum of $81,8 


\O 


Sede, Which’ were 
incurred by Fugazy Travel Bureau in the prosecution of 
its claim against Tower because of Tower's misrepresen- 
tation of the financial condition of the Fugazy Group. 


(A copy of the amended complaint in the Ernst & Ernst 


action is conteined in the Exhibit Book Tab D). 
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Defendant Ey 
the material allegations of the cc aa and asserted 
a counterclaim in the amount of $51,964.70 for unpaid 
fees for accounting services rendered in connection with 
Ernst & Ernst's examination of the financial statements 


of the Fugazy Travel Grouo for the year ended September 
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30,°1962. (A copy of the answer in the Ernst & Ernst 


action is contained in the Exhibit Book Tab E). Defend- 
ant Ernst & Ernst did not bring in as additional defendants 
to the counterclaim or as third-party defendants. either 
William Fugazy or any of the other plaintiffs in the 


action presently before this Court. 


f - 3 oy, 5 y + > 4 a She 
As required by the terms of the. acquisition 
aoMmoa Lp a 4-3 an t Maat R $41 Sw Pa 
apreement for the sale of Fugaz Travel Bureau to Diners 
c o a > 
+} aS = + rt 4 = + 5 + tan 4 
the Ernst & Ernst action was disclosed in Schedule 9 to 
the acquisition agreement. 
= gu = 4 OQ 4 2 OL 4 S428 a + 

As part of the February 1963 acquisition of the 
tT re . fY m © ma bs) m - s 4 n 
Fugazy Group by Travelmarx, Fugazy Travel Bureau, William 


T . —_ > 


7 At? ena Tomes Biyoranyv “oy $ = agrroame - wi 
Fugazy and Louis Fugazy entered into an agreement with 
Tower. This agreement provided that William and Louis 
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000 shares of Tower stock, 


vy 


P 
~ 1.7 a 6 1 2 Hy , a A 4 *.9 } MAsre moe ¢ Pr 
ower, as security for any Cidaims which Tower might have 


representations and warranties concerning the Fugazy 
Group that Tower made to Travelmarx. Louis and William 
Fugazy -represented and warranted that the representations 


and warranties made by Tower to Travelmarx were true and 


correct and that Tower would suffer no loss, damage or 


expense as a result of its making these representations 
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and warranties. In this agreement, .,Tower released Furazy 


Travel Bureau and Williem and Louis Fugazy from any and 


all claims which Tower micht h against them with re- 
spect to representati ons and warranties contained in the 


a024 - Mn ant + $ mnlnument ag ~<. + 13+ 
against Tower pursuant to his employment agreement with 
{fear a, =| + ¢ + +5 344K 2 +HW4 5 p — $a 
Tower. Defendants introduced this agreement at trial 

ES pas ae mo wade eathig a. ii on ee fh ee a ee () ee. 
and the agreement was marke erendsnts * Expt bits" for 


identification. 
2 + 


On July 7, 1967, the claims of Tower against 


han 


Fugazy Travel Bureau, into which Travelmarx had been 


Court for the Middle District of Florida (M.D. Fla. Case 
No. 66-171-Bky.T.) and by order of the Florida District 
Court dated July 7, 1967, a settlement of the claims of 


Tower aga Bureau were settled as 
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follows: 
a@. that abl G€laims sof Tower against Pugazy 
Travel Bureau, Marx & Co. and Otto 
Marx on the $900,000 promissory note 


were to be released in consideration 
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for the payment by Fugazy Travel Bureau 
of $265,000 in cash; 

b. that Fugazy Travel Bureau diligently 
press its claim against Ernst ey Brenscs 

ec. that Fugazy Travel Bureau assign to Tower 
the first $35,000 of the proceeds it re- 
covered in its suit against Ernst & Ernst; 
and 

d. that Fugazy Travel Bureau enter into a 
stipulation discontinuing its action 
against Tower. (A copy of the Florida 
District Court's order is contained in 


the Exhibit Book Tab F). 


On August 22, 1967, Tower, by its successor 


dv 


trustee in the proceedings for reor 
to Marx & Co. all claims which it had or might have had 
against William Fugezy and Louis FPugazy under or arising 
out of the February 15, 1963 agreement between William 
Fugazy, Louis Fugazy, Fugazy Travel Bureau and Tower 


tock of Tower owned 


"1 


and 611 rights of ‘Tower to shares. of 
by William Fugazy and Louis Fugazy and held by Tower as 


collateral security for the obligations of William Fugazy 


and Louis Fugazy under the February 15, 1963 agreement. 
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No claims have ever been asserted by Marx & Co. against 
William and Louis Fugazy arising out of the Tower trans- 
actions. Defendants introduced Ehas assignment at triad 
which was marked "Defendants Exhibit K" for identifica- 


# tion. 
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Argument. 


The acquisition by Travelmarx of Fugazy Travel 
Bureau from Tower, subsequent lawsuits arising out of 
that acquisition:-and the settlement of the Tower claims 
are irrelevant to the issues in the instant lawsuit and 
are introduced solely for their prejudicial effect. 

Plaintiffs' claims are simple and straight- 
forward. As has been demonstrated by William Fugazy's 
testimony and the documents introduced into evidence 
by plaintiffs, defendants, beginning in June 1967, con- 
spired to defraud plaintiffs by inducing Plata brs, (be 
sell to Diners Fugazy Travel Bureau in return for Diners' 
stock, by inducing William Fugazy, Louis Fugazy and 
Otto Marx to relinquish their cash compensation under 
their employment agreements with Diners for additional 
Niners’ stock and by falling to promptiy Tile 4 regis- 
tration statement with the SEC and by failing to use 
their best efforts to cause the registration statement 
to become effective. 

This entire scheme on the part of defendants 
commenced in June 1967 and continued through February 


1970. The events defendants seek to introduce date 


back to February 1963, when Travelmarx acquired Fugazy 
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Travel Bureau and related entities from Tower. What 
that acquisition has to do with the instant lawsuit is 
beyond comprehension. Not only did that acquisition 
precede the events of the present lawsuit by some four 


years, but the principal parties to the 1963 acaquisi- 


tion were not parties to the acquisition of: Purazy 


Travel Bureau by Diners. Neither Tre 
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are parties to this lawsuit. 


Fugazy Tvavel Bureau in the Tower and Ernst & Ernst 


The Tower and Ernst & Ernst suits are equally 
irrelevant. None of the parties in those suits are 
parties in the instant action. Moreover, the claims by 

| 
| 
| 
| 


actions related to the 1962 financial statements of the 
Fugazy Group, the stock of which was totally owned by 
Tower. The 1962 financial statements of the Fugazy 
Group are not at issue in this case. | Furthermore, the 
Fugazy Group is not synonymous with Fugazy Travel 
Bureau. By the tame of the acquisition. of Pugaz 
Travel Bureau by Diners, Fugazy Travel Bureau had di- 
vested itself of many of the entities that comprised 
the Fugazy Group. 

Defendants’ counterclaims in the Tower and 


EVOSt & BPS? actions are so extrancous £6 the Issues 


15 


A-160 


in the instant action that their introduction in this 
case could serve no other purpose but to bury plain- 
tiffs' case in a morass of 4rrelevancies. Tower com- 
plained that Fugazy Travel Bureau (Travelmarx) failed to 
vse its best efforts to place a Tower-designated direc- 
tor on Fugazy Travel Bureau's board, failed to NOGULyY 
Tower of sie atc cf committees of the board and failed 


to furnish Tower with audited and interim fananeival Sstatve= 


ments. By what stretch of the imagination is that counter— 


claim relevant to the instant suit? The Ernst & Ernst 


counterclaim, for fees for accounting services, is 


equally irrelevant. Significantly, neither Tower nor 


—— 


Ernst & Ernst brought in William Fugazy or Louis Fusazy 
as additional defendants on the counterclaim or as third- 


party defendants.* 


* Courts are reluctant to becloud the issues “in ‘a case 
at trial by evidence relating to previous litigation 
involving the parties In Unite vi Pollack. 
20) F.2d S22 (7th C 1968). sought to in- 
troduce at trial of a crimina. hibits relating 
to the civil case The triat dge denying de- 
fendant's request to introduce those exhibits, stated: 


"Tl don't think we can start dumping into 
the laps of the jury that whole civil case. 
This men and company have been litigating now, 
_. . fer five years, and this [civil] trial 
lasted twenty-six days, and we can't incorvo- 

reference to this trial." 


rate that trial by 
394 F.2d at 926. 


(Sontinued ) 
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There is no question that the existence of the 


Ernst & Ernst lawsuit was disclosed to Diners. Pursu- 


ant to paragraph 2.17 of the acquisition agreement be- 


tween Fugazy Travel Pereau and Diners, Fugazy Travel 


Bureau was obligated to set forth in a schedule to the 


acquisition agreement all suits, litigation, proceedings 
and governmental investigations to which Fugazy Trave) 
Bureau was a party In that schedule, Schedule 9, 


Inc. v. Ernst & Ernst was pending in the Supreme Court 


of the State of New York, County of New York, that it 
was a nerligence action and that the amount in eontre=. 


versy was $167,205.11. 


As for the Tower action, it had already been 


+ 


settled and thus was not a pending suit requiring dis- 


re) 


closure. However, the Tower settlement was .disclosed 
in the notes to Fugazy Travel Bureau's June 30, 1967 
financial statements, which were part of the closing 


documents for the acquisition of Fugazy Travel Bureau 


The Court of Appeals affirmed because the issues and 
proceedings in the civil litigation would have to be 
considered in detail by the jury and "1 Ss luch an wnder- 
taking would have constituted a significant departure 
and might well have hopelessly confused the jury." id. 
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by Diners. That note stated: 


"The Company and Subsidiaries were pur 
chased by the present ownership in March 1963 
from Tower Universal Corporation (subsequently 
Tower Credit Corporation, now in receivership) 
for $1,500,000 in cash and notes. As of the 
purchase date, the consolidated liabilities 
exceeded the tangible assets by $169,238. At 
that time the entire purchase price plus 
this excess was charged to Goodwill. On August 
22, 1967, the unpaid balance of the notes of 
$900,000, was settled for $265,000 and the 
difference less costs reduced Goodwill. The 
accompanying balance sheet at June 30, 1967 
gives effect to this settlement." 


In an attempt to create the {mpression in the 


mind of ‘the jury that Marx & Co. has claims against William 


and 


Louis Fugazy, defendants have introduced the "Assign- 


ment" by Tower to Marx &°Co. of any claims Tower had or might 


have had against wi 


lium and Louis Fugazy.* Neither Marx 


& Co. nor Otto Marx has ever asserted claims against William 


and 


The 


all 


had 


Louis Fugazy arising out of the Tower transactions. 
assignment was simply a device to eliminate completely 
obligations any of the parties to the Tower transactions 


or might have had to Tower. The events which, together 


with the assignment, eliminated all potential claims of 


are 


Tower against the other parties to the Tower transactions, 


set forth below. 


Fugazy Travel Bureau (Travelmarx) brought an 


action against Tower for misrepresentation and breach of 


* A 


copy of the Assignment, "Defendants' Exhibit kK" Tor 


identification, is contained in the Exhibit Book. 
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warranty concerning the financial condition of the Fugazy 


Group as of September 30, 1962 and December 31, 1962. 


- Tower counterclaimed against Fugazy Travel Bureau for 
breach of certain contractual provisions in the February 
15, 1963 purchase agreement for the acquisition of the 
Fugazy Group by Travelmarx. Fugazy Travel Bureau and Tower 


iat lawsuit. Tower did not 
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were the sole parti 


assert any claims against William and Louis Fugazy either 


as additional defendants on Tower's counterclaim %r as 
third-party defendants. Moreover, Tower has never asserted 
any claims against William and Louis Fugazy in any other 


Bureau, Marx & Co. and Otto Marx arising the sale 
of the Fugazy Group to Travelmarx.. In consideration for 
this release, Fugazy Travel Bureau, Marx & Co. and Otto 
Marx paid $265,000 in cash to Tower and assigned to 


the proceeds of any judgment 


or settlement of the Ernst & Ernst Jawsuit.  ( A copy of 


‘the general release by Tower of Otto Marx, Marx & Co. and 
Fugazy Travel Bureau is contained in the Exhibit Book 


Tab G). On or about September 12, 1967, Fugazy Travel 


iz 
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Bureau and Tower entered into a stiduiation of discontin- 
uance, discontinuing the Tower action. (A copy of the 
stipulation of Aveeantinianse between Fugazy Travel Bureau 
and Tower is contained in the Exhibit Book Tab H). 

Under the terms of the February 15, 1963 pur- 
chase agreement, Travelmarx and Otto Marx could not assert 
claims directly against William and Louis Fugazy. Any 
claims that Travelmarx and Marx sought to assert with re- 
spect to their purchase of the Fugazy ree had to be 
asserted aia Tower. Tower in turn could then assert 
claims against William and Louis Fugazy for misrepresen- 
tations made by Tower to Travelmarx with respect to the 
Fugazy Group. Tower never asserted any such Claimse 

Thus, Tower's only possible en ne elaims 
were the claims that it may have had against William and 


. ry + +4 ei <a . : cot aa ton - — 5 s+ 5 ls 
Louis Fugazy, arising out of the agreement by which Wil 


As part of the settlement with Tower, Tower assigned the 
claims it had or may have had against William and 
Eugazy to Marx & Co. It must be remembered that Tower was 


in reorganization and that Tower's trustee was seeking 


to clean up all of Tower's potential claims and liabilities. 
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The trustee in reorganization was well aware that through- 
out the duration of the Tower lawsuit, Tower never asserted 
- any claims against William or Louis Fugazy. 


Defendants also have sought to introduce dur- 


almost twelve years ago, in an action entitled Willian 


D. Fugazy v. Time, Inc. and Robert H. Boyle, brought in 


the Supreme Court ef the State of New York, County of 


New York.*% This was a libel action commenced by William 


| Fugazy arising out-of an article published in the 
February 20, 1961 issue of Sports Tllustrated. Plain- 


lawsuit. 


Conclusion 


Defendants have sought to introduce the Tower 


an ats = Maur + 7 ,et 3 ++ au as rs 
transactions, the Tower and Ernst & Ernst lawsuits, the 


settlement of the Tower claims and the Time deposition of 
William Fugazy for the p 
prejudicing plaintiffs’ 
; As has been shown, these 
* The transcript of this deposition was marked at triai 
as "Defendants' Exhibit I" for identification. 
| 
| 
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EXHIBiTS TO PLAINTIFFS' MEMORANDUM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


fas ice ee eae wee eee. ise aes eee ae teen ae Jos ay Geena a x 
MARX & CO., INC., et al., 
Fiaintirr(s. 
-against- : 


Consolidated 
-against- : Case 
T2 Civ. 4324 


WILLIAM D. FUGAZY, et ano., : 
Third-Party : 
Defendants. 70 Civ. 3064 
Ae lesen eae ah Sal tie ee eens : 
WILLIAM D. FUGAZY, et ano., 
Plaintiffs, : 
-against- 
THE DINERS' CLUB, INC., et al., 
Defendants, : 
Siete : 
WARS & C0., INCcy 6 G2; 
Additional 
Defendants on 
the Counterclaims. 
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EXHIBIT BOOK 


TABLE OF CONTENTS 
Purchase Agreement for the Sale of the Fugazy Group 
by Tower to Travelmarx 


Complaint in the Tower Action, Defendants! Exhibit L 
for Identification 


Answer in the Tower Action 


Amended Complaint in the Ernst & Ernst Action 


Answer in the E 


A-168 


PURCHASE AGREE ZEN 


oe a 


This AGREEMENT, dated the 5 Muay of February, 1963 
by and amons “ower Universal Corporation, a fLalawarea cyroora- 
tion (nercinafter called "Tower"), Travelmarx, imc., a Ncis 
York corporation (hereinafter called "ti2 Purchaser") FPugazy 
Travel Bureau, Inc., a New york corporation, (hereinafter 
called "Fugazy Inc.") and Otto Marx, Jr. {here‘narter callcd 
"Marx"). 


WITNESS ETH 


WHEREAS, Tower owns all of the issued and outstand- 
ing stock of Fugazy Inc. and the shares of stock of certain 
other corporations engaged in the travel agency business, as 
set forth below: 


Total No. 
of Issued and Snares held 
: Outstanding by 
Name of Corporation Shares _Tower 
Fugazy Travel] Bureau Inc. 
of California 87 1/2 37 1/2 
Fugazy Travel Bureau Inc. 
of San Francis:* 100 50 
Pugazy. Travel Bureau 
ef Illinois Inc. 10 5 
Fugazy Travel Bureau Inc. 
of Dallas, Texas. 100 50 
Fugazy Travel Bureau Inc. 
of Washington,D.C, 100 62 1/2 
Fugazy Travel of Orange- 

Rockland, Inc. 99 66 
Westheim Travel Service Inc. 14 14 
Westheim Travel Service Inc. 

of Stamford 1000 1000 
Travel, Inc. 100 105 
Percival Tours, Inc. 20 20 
Tom Duffy Travel Service,iInc. 100 100 


AND WHEREAS, Fugazy Inc. owns all of the issued and 
outstanding shares of the corporations set forth in the above 
tabulation cther than the shares owned by Tower; and 


WHEREAS, Tower wishes to sell all of its interest 
in Fusazy Inc. and tne other above mentioned corporations 
(hereinafter tcegether referrcd to as "phe Pugazy Group 
Corporations") to-tne Purchaser and the purchaser wishes 
to acouire such property on the terms and conditions set 
forth herein, 


_ NOW,THEREFORE, in consideration of the premises 
and the mutual covenants and conditions herein contained, 
it. is horeby agreed as follows: 
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lL. Etpreserntattons end VYarranties of Tower ' 


Tower reoresents and warrants to the Turchaser and 
to Marx as follows: 


‘ 
<5 
(a) Tower is a corporation duly orgenizsd and ‘ 
gi1d)y existing under the Jaws of tne State of Delaware. 
tt tee the corporate power and authority to carry cn its 
business as nov being conducted, to become a party to this i 
Arrectrent ars to carry. cut ail provi sions erect... All : 
Necessary corporate oroceedings nave seen duiy teken to ; 
uthorize it to enter into this arreement and consummate 
all transactions ccntemcjated he 


is a corporation Oat) areata 
use Jaws of the State or Nex Yo 
cusiness in tne Statcs of New 

2 Texas anc Minnesota, which are ' 
FALen 2% owns or Occuples preperty j 
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STAT. OF 
NAME INCOREORATICN | 
Fugazy Travel Bureau Inc. of California California | 
Pugazy Travel Burcau Inc. of San ancisco Calis ornia | 
Pugacy Travel Bur u of Illinois Inc. Illinois | 
Fugazy Travel Bureau inc. of Dallas, Texas Texas | 
Pugazy Travel Dureau Inc. of Yasnington District st Coluntia | 
Fugazy Travel or Oransce-,ockiand, Inc. New York | 
estheim Gravel Service, Inc. New Yoru | 
Vesthein Travel Service, Inc.of Stamford Connecticut \ 
Travel, Ine. HNistrict of Columbia : 
Serciva) Tours, Inc. New york | 
Tom Dully Travel Services, inc. New York | 
| 
aiPpepelyal Teura, Inc. 18 qualified to Go business | 
In tllinols and G:)ifornia. ) | 
: | BEST COPY AVAILABLE 
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(a) Tower is the owner of. all of the outstanding shares of 
stock of Fugazy Inc. free and clear of all encumbrances, equities and 
liabilities of every nature. Except with respect to the shares of 
Travel, Inc., Tower or Fugazy Inc. are the owners of all of the shares 
of capital stock of each of the other Fugazy Group Corporations, free 
ana clear of all encumbrances, equities and liabilities of every nature. _ | 

(e) Tower 1s the beneficial owner of all of the issued and 
outstanding shares of Travel, Inc., free and clear of all encumbrances, 
equities and liabilities of every nature, except that Certificates for 
the shares of Travel, Inc. which Tower agreed to acquire pursuant to an 
agreement dated November 24, 1961 with Claire Craig Oglesby have not been 
delivered by Mrs. Oglesby pending registration under the Securities Act 
of 1933 of the Tower shares {ssued to her under said agreement. 


(f) There is no tadebtedness from Fugazy Inc. to Tower, except 
in the net amount of $490,490.55 (representing a demand note dated 


December 5, 1961 payable to Tower, in the emount of $500,000 with interest, 


plus accrued interest on such note in the amount of $47,541.70 to February 
ed, 1963, dess sundry. inter-company accounts with a net balance in favor 


- of Fugazy Inc, as of February si 1963 in the amount of $57,051.15). 


(zg) (A) The combined balance sheet of the Fugazy Group Cor- 
porations as of September 30, 1962 and the combined statement of income 
and expense and retained-earnings deficit for the year ended September 
30, 1962, copies of which have been furnished to the Purchaser and to 
Marx, have been examined by Ernst & Ernst as set forth in its opinion 
dated December 21, 1962. Subject to the exceptions set forth in the 
aforesaid opinion and to those set forth below, such financial state- 
ments, together with the unaudited combined balance sheet of the Fugazy 
Group Corporations as or December 31, 1962 and the combined statement 
of income and expense and retained-earnings deficit for the three months 
ended on tnat date, copies of which have also been furnished to the 
Purchaser ang to Marx, were prepared in accordance with generally 
accepted accounting principles applied ena consistent basis and present 
fairly on a combined basis the finaticial position of such corporations 
at the dates of such balance sheets ana the results of their operations 
for the periods covered by such statements of income and expense and 
petained-earnings deficit. Except to the extent of the first $75,000 
of liabilities which are asserted as def=nses, set-offs or counterclaims 
to Accounts Receivable and arise out of the same transactions giving rise 
to such Accounts Receivable (or as to which such Accounts Receivable are 
asserted as defenses, set-offs or counterclaims) none of the Fugazy Group 
Corporations had any liabilities on December 31, 1942 of any kind or 
nature (wheti-, absolute, accrued, contingent or otherwise and whether 
due or to becess due) arising out of any transaction of the Fugazy 
Group Corporations or any one of them entered into between October 1, 
1961 and December 31, 1962, or arising out of any state of facts exist- 
ing between those dates, nor, to Tower's knowledge, had on such date any 
such liability arising out of any transaction entered into or state of 
facts existing prior to October 1, 1961, other than those (1) arising 
out of contracts included among the exceptions set forth in Section 1 (m) 


‘ hereof under which none of the Fugazy Group Corporations were in default 


on the date of this Agreement; (11) asserted in the litigation described 
in Exhibit A hereto; or (iii) reflected, referred to or reserved against 
on such combined balance sheets as of Septembews 30 and December 31, 1962 
or in the notes thereto; and the amounts of such-liabilities shown on 
such combined balance sheet are correct. 


: 
~, 
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(B) The Accounts Receivable reflected in 
the aforesaid combined balance sheets were genuine, vali¢é 
and subsisting obligations of the obligors and there will not be 
asserted in respect of such Accounts Receivable any defenses, 
set-offs or counterclaims in excess of an aggregate of 
$75,000. (Except as aforesaid, no representation or warranty 
4s made as to the collec.ibility of such Accounts Receivable 
or as to the sufficiency of the Provision for Doubtful 
Accounts in the aforesaid combined balance sheets. ) 


(hn) The Fugazy Group Corporations have good 
and marketable title to all of the properties and assets 
reflected on the combined balance sheet as of December 31, 
1962 and hold such properties and assets free and clear of 
all liens, encumbrances, restrictions and adverse claims, 
except as indicated in such balance sheet and the notes 
thereto and except that title to the premises at 351 Sixth 
Avenue is held by Tower as nominee and agent for Fugazy Inc. 


(1) None of the Fugazy Group Corporations are a 
party to any actions, suits or proceedings except as set 
forth in Exhibit A hereto, as a defendant or a party against 
whom a counterclaim has been pleaded.” 


| (§) The provisions for taxes on te combined 

] balance sheets as of September 30,1962 and December 31, 
1962 are sufficient for all accrued and unpaid Federal 
and any other taxes with respect ‘o the year ended 
September 30,1962 and the three months ended December 

| 31,1962, whether or not disputed. Income tax returns 

for the respective corporations have been audited through 
the fiscal years as set forth below. 


_AME_OF CORPORATION . FISCAL YEAR ENDED 

Fugazy t™nc. April 30,1959 
Fugazy Travel Bureau Inc. of California July 31,1959 

Fugazy Travel Bureau Inc. of San Francisco None 


Fugazy Travel Bureau Inc. of Illinois inCi, " 
Fugazy Travel Bureau of Dallas, Texas a 
Fugazy Travel Bureau of Washington " 


Fugazy Travel Of Orange-Rockland, Inc. " 


Westheim Travel Service, Inc. ; Dec. 31,1958 
Westheim Travel Service, Inc. of Stanford : Nec. 31,1958 
Travel, Inc. None 
| Percival Tours, Ine. ; August 31,1960 
| Tom Duffy Travel Service, Inc. Dee. 31,1956 


(k) Since December 31,1962 there has been no 
change in thé .properties or financial condition of any 
of the Fugazy Group Corporations, and no chanjre in their 
assets or liabilities, other than changes occurring, in the 
ordinary course of business which have not on balance heen 


is 


materially adverse, or other than as indicateé in this 

Agreement. For tne purposes of this Subsection, a change 

in the business of any of the corporations shall not be 

deemed materially adverse if it is consistent with the 

-.norma] seasonal character of the business of such -corpora- . Ue 
tion. s 


(1) Since December 31,1962 none of the Fugazy 
Group Corporations has 


(4) issued, purchased or redeemed any 
shares of its capital stock or paid or 
declared any dividend; 


(14) without the consent of the Purchaser 
(A) incurred or agreed to incur any indebted- 
ness except in the ordinary course of business; 
or (B) borrowed any money, except borrowings 
dn the ordinary-cource of pusiness and which 
@id not involve a net increase in borrowings 
in excess of $600,000 in the aggregate; 


(144) sold, mortgaged, pledged or otherwise 
disposed of any of its assets or properties or 
contracted to go so, except pursuant to accounts 
receivable financing arrangements with G.A.C. 
Commercial Corporation or except as indicated 
in this Agreement; 


(iv) granted any general wage increase or 
entered into any employment contracts, except 
oral egreements terminable at will by the 
employer. 


(v) made any payments or Anecurred any 
obligations to officers in excess of amounts 
regularly payable; : 


(vi) incurred any liabilities or commit- 
ments or entered into transactions not in the 
ordinary course of business, except as indica- 
ted in this Agreement. 


‘ - (vii) made any substantial change in the 
_-manner of conducting its business, exccpt as 
disclosed in the combined balance sheet as of 
December 31,1962 and the notes thereto. 


For all purposes of this Agreement, borrowings pursuant to 
existing accounts receivable financing arrangements with 
G.A.C, Commercial Corporation shall be. deemed to be in the 
ordinary course of busiiiess. 
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(m) The Fugazy Group Corporations have no material 
continuing or executory contractual commitments, including, 
without limitation, leases, employment, labor, pension, bonus 
or retirement contracts or plans, except the informal arrange- 
ments with Stardust Tours or as disclosed herein, or in the 
combined balance sheets as of September 30, 1962 and December 
31, 1962 and the notes thereto, or as set forth in Behibit Bo 

{ hereto, except in connection with the sale of travel and tours 
in the ordinary course of business. 


(n) None of the Fugazy Group Corporations is in 
default in any material respect under any c-atract by which 
it is bound. 


(o) The Fugazy Group Corporations have in full 
force and effect, with all premiums due thereon paid, the 
policies of insurance set forth in Exhibit C hereto, or 
renewals thereof. 


(p). The Fugazy Group Corporations are the holders 
of appointments in the conferences set forth in detail ina 
Exhibit D hereto. 


(g) There is no outstanding claim for services, either 
in the nature of a finder's or origination fee or otherwise, 
with respect to this Agreement resultingfrom any act of Tower 
for which the Purchaser or Marx may be responsible; nor is there 
to Tover's knowledge any outstanding clain for such services wit 
respect to this Agreement whatsoever, other than a claim of 
Hurd & Co., and/or Charles Beigel. Tower will be responsible 

4 for any such claim of Hurd & Co., and/or Charles Beigel as a 
finder or broker in connection with the transactions contemplated 


h 
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hereby and is executing an agrcement with Hurd concurrently 
herewith with respect to such claims. 


(x) The directors of the Fugazy Group Corporations 
are as follows: 


NAME OF CORPORATION NAMES OF DIRECTORS 
Percival Tours, Inc. : Harold E. M. Percival 


Mary McR. Percival 


Ton Duffy Travel Seryice,-iInc. Thomas S. Duffy 
Martha E. Duffy. 
Robert Gilford 


Travel, Ine. é Claire Craig Oglesby 
E. G,. Delgado 
John M, Izik, Jr. 


Westheim Travel Service, Inc. ' Robert Lewis 
Mary Alice Lewis 
Marie Lewis 


Westheim Travel Service Inc. of Stamford Robert Lewis 
‘ Mary Alice Lewis 
Marie Lewis 
Edward P, Wagner © 
Fugazy Inc. David B. Chase 
: I. Jerome Riker 
t 


2 


Donald J. Singer 
Louls Fugazy 
William D, rugazy 
Irene Fugazy 


All Other Fugazy Group Corporations Louis Fugazy 
: William D. Fugazy 
‘Irene Fugazy 


2, fepresentations and Warranties of the Purchaser and of Marx 
A 


fhe Furchiser and Marx represent ani warrant 
as follows: : k 


(a) Tne Purchaser is a corpcration Guly 
organized and validly existing under the laws of the 
State of New York. It has the corporate power and 
authority to carry on its business as contemplated by 
this Agreement, to tecome a party to this Agreement 
and to carry out all provisions hereof. All necessary 
corporate proccedings have been Guly taken to authorize 
4t to execute this Asreement and to consummate all 
transactions contemplated nereby. It is not required 
to be licensed or authorized to do business in any 
jurisdiction other than the State of New York. 


. (ov) All of the outstanding sharcs of the 
Purchascr are duly and validly authorized and issued, 
fully paid and non-assesséble with no personal iia- 
bility attaching to the ownership thereof, except under 
Section 71 of the New Ycrk Stock Corporation Law. 

Since its organization, the Purchaser has engaged ani 
up to the time of Closing will engage in no transac- 
tions of any character and tas incurred and will incur 
no oblizations or liabilities of any character, 
absolute or contingent, except for (i) ordinary 
corporate organization expenses; (41) the issuance 

of shares of common stock or preferred stock to the 
persons descrited in Section ok for net proceeds to 
the Ffurchaser of a minimum of $250,000; and (111) 
obligations and cemmitments pursuant to this Agreement. 


(c) At the Closing, all cf the outstanding 
shares of the Purchaser will be own2d by Marx & Co.,inc. 
or by no more thaa five other persons closely asscciated 
with Marx & Co.,Inc. cr Fugazy Inc. and no other persons 
will have any beneficial intorest, direct or indirect, 
in such shares, excent as shzreholders of Marx & Co.,Inc. 


(4d) The Purchaser is acquiring the shares of 
the Fugazy Crouc Corporations to wnaich this Agrcement 
relates for indefinite investment and not with a view 
to distribution; and the Purchaser has no present 
intention of makinz a public offering of any of its 
securities, 


(e) There is no outstanding claim for services, 
either in the navtucc of a finder's or origination fee or 
otherwise, with respect to this Agreement, resulting from 
any act of the Purchascr or of Marx for which Tower may 
be responsivle; nor is there to Purchaser's or Marx's 
knowledge any cutcstanding claim for such services with 
respect to this Agreement whatsoever, other than a claim 
of Hurd & Co. and/or Charles Beigel. 


3. Purchase and Sale 


(a) Subject to the terms and conditions set forth below, 
Tower agrees to sell to the Purchaser and the Purchaser agrees to 
purchase all of the issuec:and outstanding stock of Fugazy Ince. for 
a purchase price of $1,400,000, payable as provided in Section 4 
hereof, 


(b) At or prior to the Closing, Tower will enter into 
an agreement with Fugazy Inc. under which (1) Fugazy Inc. will 
transfer to Tower the beneficial ownership of, and all of its 

right, title and interest in and to, the premiSes at 351 Sixth 
Avenue, New York City, free and clear of a mortgage with a balance 
of principal of approximately $6,125, and with the usual adjust- 
ments for taxes, assessments and insurance, in satisfaction of 
$91,253 of the indebtedness owed by Fugazy Inc. to Tower referred 
to in Section 1(f) hereof; (11) Tower will transfer to Fugazy Inc. 
as a contributii* to surplus the balance of the indebtedness of 
Fugazy Inc. to Yower, in the amount of $399,237.55 plus accrued 
interest at 7% pe» annum on the $500,000 note referred to in 
Section 1(f) hereof from February 22, 1963 to the Closing and 
(411) Tower will transfer to Fugazy Inc. as a contribution to 
surplus all of the shares of stock of the Fugazy Group Corpora- 
tions listed in the first recital to this Agreement. Except with 
respect to certificates for stock of Travel, Inc., certificates 
for such stock shall be delivered endorsed in blank or accompanied 
by separate assignments duly executed in blank. With respect to 
Travel, Inc., Towér shall deliver an assignment of all of its 
right, title and interest in such stock. Such certificates or 
assignments shall have attached all necessary Federal and State 
Stock Transfer Stamps. 


(ec) At or prior to the Closing Tower will cause Percival 
Tours, Inc. to accept, in satisfaction of the net indebtedness of 
Tower to Percival Tours, Ine. on notes cr’on open account in the 
total amount of approximately $65,500 [to be finally determined by 
adding, to a note balance of $60,000, accrued interest at 7% per 
annan to the date of Closing (such accured interest being $5,368.88 
as of February 15, 1963)], an unsecured note of Tower in that 
amount bearing interest at 5% per annum payable annually and dated 
the date of Closing, one-half of the principal of which will be 
payable on the first anniversary of the Closing and the balance 
on the second anniversary of the Closing, 

) 


4. The Closing 


ee 


The Closing shall take place’on February 28, 1963, as 
of the close of business, et the offices of Tower or at such 
earlier or later date as Tower and the Purchaser may agree to. 
At the Closing 


(a) Tower shall sell and deliver to the 
Purchaser certificates for all of the outstand- 
ing shares of stock of Fugazy inc. Such certifi- 
eates shall be endorsed in blank or shall he 
accompanied by separate assignments duly executed 
in blank and shall have attached ail necessary 
Federal ard State Stock Transfer Stamps. 
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(b) he Purchaser shall deliver to Tower 


(1) a certified or cashier's check 
for $250,C00 payable in New York Clearing 
House funds. 


(14) Two promissory notes of the 
Purchaser, each dated the date ef the 
Closing and in the principal amount of 
$125,009, and duc 12 months and 24 
months after the Closing respectively, 
with interest on unpaid princifal at 
5% per annum payable annually. Such notes 

- $hall be in the form of Exhibit FE hereto, 
and as provided in Section 10fa) hereof 
shall be persenally guarantced by Marx. 
(Such notes are hereinafter referred to 
as the "Guarantced Notes"). 


. 


(114) A promissory note of the 
purchaser in the face amount of $900,0 ? 
4n tne form of Exhibit F hereto, and 
secured oy a pledge of ail of the issued 
and sutstanding shares of Fugazy Iric. 
pursuant to a pledge agreement in the 
form of "xnibit G hereto. (Sucn ncte 
43 neroinafter referred to 45 the “Secured 
Note" and the piedge agreement as the 
"Pledge Agreement", The Guaranteecd Notes 
and the Securca Note are togetner 
hereinafter referred to as “the Notes".) 


(c) The Purchaser as tenant and Tcwer as 
Jandicra shall enter into a lease in standard 
form, providing for the letting to the tenant 
of the ground floor and basement of the 
premises at 351 6th Avenuc, New York City for 
a term expiring on January 21,1968, with a 
ront2l at the rate of #7,0CG0 a year, with the 
option to tne tenant to renew such lease for 
an additional five year term at $7,59C a year. 
Such lease shall be subject to cancelliution 45 
ot the end of any calendar month by the Lonant 
on 30 days prior written notice ts the le Lord 
at any time within six months aftor tne Cicsing, 
or by the landicrd on 160 days prior wrivten 
notice given to the tenant at any Lime, except 
that if such notice of cancellation is given 
by the landlord, the Jandlord shall be ovligated 
to pay be the tenant the sum of $5,C00 in cash 
on the effective date of cancellation of the 
lease. Such lease stall also provide ti.at the 
JandjJord s621l be required to render no services 
4n connection with tue premises, except the 
provision of heat, maintenance and repairs. 


Merzer of Sugazy Ins. and the Purchaser 


AS Soon af possible after the Closing ard within not 

than thicty dnys thercafter, the Purchaser and Pugaczy inc. 
will more with Pugazy inc. as the surviving 
wnieh shall oxpressly ascum: all obligations 


Sorroration, 
of the Purchaser 


mee tbe _fallowing conaditiong.  _-- ——- LL 


A-177 © 


<262 


undev the Notes, this Agreenent and the pledge Agrecment.+- The Purchaser, 
Fugazy Inc. and Marx agree that irmediately after the consunmation -f the 

merger, all of the outstanding votiny securities of the surviving corp- 
ration shall be effectively plcdcced under the Pledge Agreement. 


6. Option of purchaser 


The Purchaser shall nave the option to discharge the 
entans foal of the Secured Hote by the payment of $390,000 less than 
the unpaid balance of the fuce amount tnereof, tf such amount is paid 
within thirty six nenths of the Clesing; or by ozveent of £159,000 
less than the unpaid valance of the face amount thereof, 1f oald within 
forty-eight wionths from the date of Clesing, plus in the latter case 
interest to the extent provided in the Secured vote on the unpaid 
pertion of the orisinzs] face amount of such Nct2. Any such paynent of 
lecs than the unpaid b ioe of the hea Bngigehentis ef the Secured Note shall 
be decired to reduce the ss:rrersate surcha ¢ price nereundeor Sy an amount 
equal to the difference ie eda the face gers ef the Scevred Note and 
the agsrercate of all amounts actually paid thercon. 


FT. conditions of Clocing 


(a) The oblication cf Tower to daoliver 
the common stock of Susazy ine. is subiece to 
the. fulfil inenc, -< © rensenascle catisfaction 
of Tower ond crt 2ts counsel at the tlesinge, of 


sfjions and wat 

arx contain: 
Section = and made in any cer 
fUrnishe i by or bohals the pur 
Or jgaex in paeedcees ga th the trans 
contemplnted herevy shall be correct 
made and-at. and as of the time of Silos 
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(21) _The purchaser and Marx shall not 
have defaulted in any obligation urder this 
bereenent required tc be perforred by then 
prior to Closinz. 


(445) - Povier shail ese received a 
certificate executed by the president and 
Seercyar’ of the purchacer and by “arx, duced 
the date of the closing, certifyinz that 
the ccnditions set for in Paracrenhs (1) 
and (12) of this subsection are satisfied, 


(iv) Tower shall have rececsived an 
opinion from Kramer, Marx, Greenlee & Backus, 
counsel for the Purchaser and for Marx, dated 
as of the date of Closing, te the effect 
that the representations and warrunties in 
Subsections (a) and (b) of Secticn 2 hereof 
are true and correct as of the sate of 
C.osing, trat this agreement nas bcoen duly 
executed and Gacelivcred by the porcaaser, 


Se es 
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Fugazy Tic. ard tacx and is binding upon 
tnem in .iccordance vith its verms; ani that 
the offer, sale and delivery of the Fugazy 
ie connon stock by Tower will constitute 

xempt tra nsactions under the Securitics 
“aot of 1933 insofar as the status of the 
Purchase* as an "underwriter" under such 
_Act is concerned. 


& 


‘ ! (v) Tower and the associations, 

1 conferences and spicdin 4 Companies listed in 

Exhibit 3D hereto shal. nave renee into . 
“agreements, tne effectiveness of which 

shall be ccrnditionec upon ie consummation 

of the Closing of «i185 Agreement, terminating 

the guarantee by Tcwer of the obligations of 
Fugazy Inc, and/or any of the other Fugazy 

’ Group Corporaticss. 


ft 
“ : {vi} At the Closing there shall be no 
; jitigation cending in wnich an injunction 
: is or may be sought against the transactici:- 
contemplated nereby or in which any relic? 
whatsoever is or may be. sought against Towcr 
as a result of tris AgPeoment or the 
' transactions contemplated hereby, including 
; any claim for finder's or broker's fees, 
é : : other than as set forth in Section 1(q) herco?. 


Any of the foregoing conditions may be waived Ly Tower. 


(b} The odligations of the Purchaser at the 
Closing snail be subject to the fulfillment, to v 
reasonable satisfaction of the Purchaser and of i 
counsel at the Closing, of the following conditio 
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(14) From the date hereof? to tn2 Cls 
there shall not have been any change of th 
character referred to in Section 1() here 
and none of the Fugazy Group Corporations 

Ya : : have done any of the acts or entered into 
of the transactions referred to in Section 
hereof without the consent of the Purchaser; 
and no indebtedness of Fugazy Inc. to Tower 
shall have been created in addition to that 

: set forth in. Section 1(f) hereof; 
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(444) At the Closing, Fugazy Inc.shall 
pe the cwner of all of the sharcs of capital 
stock of eacn of the other Fugazy Group 
Corporations, free and clear 5f 3211 encuz- 
brances, =4uities aad liabilisties of every 
nature (exseot-with respect to the shares cf 

: fravel, r22.:3; Fugazy Inc. small be the 


beneziciai owner of all the issued and outstanding 
shares Of Travel, Inc., Free a4 clear of all ea- 
cumbrances, cquities and liabilities of every nature 
except as stated in Section 1(e) hereof; and Tover 
Willi convey to the Purchuser title to all of the 
outslauding suares of Fugazy, Iuc., free and clear 
of ali chcuwbrances, equities and liabilities of 
every nojui2. 


(iv) Tower shall not have defaulted in any 
ebiigation under this Agrecwent required to be ver- 
foruec by it prior to Closing. 


(v) The Purcheser shai 
certificate executed b 
President sid a Secreé 
of Tower, dated tue 
that the conditions 


(11), (112) and iv) 
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srach (i), 
are sacisfied. 


(vi) The 
opinion of Sa 1 & hea, Josenzt RO.anoO OY 
Strasser, Spi i i 
Tover, datced 
the representa 
(b) and (c) of 
as of the date 


Peragravh (111) of this 
© 


(3), 


and correct 


£ iticus of 

S ection ere satisfied; and 
that this Agreenent tas bee cul: exccuted end 
Oelivered by Yower cna Fu 
upon them in seccord 
ing said opinion suc:. counsel may rely t 

i: the law of isd ther tnan che State 
New York uzon o:inions j ttorneys duly 
jurisdictious.) 


licensed to »ractice in cach 


(vii) The A 
shall nave been ence 
plated thereby shall ave beca consunuated, 
to che consummation of the Ciosing. 
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(vi) Tower suall lave delivered to the 
Purcliosst resignatious, eficctive aS at the date 
£ Closiug, of ali dircctors and officers of the 
Fugazy Grou, Corporacions. 
(vii) ‘the turcheser shali be satisricd, vu 
the basis of infor..aciuu aud advice froz Arthur 
Andersen & Co., as to tne validity aad colicet 
ibility of the Accounts Re ecciveble as set out ix 
the cowbined balauce shect of the Fugazy Grou 
Corporations as of December 31, £902. 
Semporary or final approval. of the 
conifer d associations set forth is Exhibit 
D of the transactions contemplated bersby shali 
have been procured. 
_¢ (ix) At tie Closing there shall be uo 
as litigacion p,ending in whics an injunction is or 
may be sought against the transactions contenslated 
. hereby or in wii y relief whatsoever is or may 


c., the Purcnascr or 
reenent or tac t ac 
ing any claim for ince 


be sougkt agains I 

iarx as a resuic of this sg 
chigece mereee liareby, incluc 
or broker's fees. 


a) 


aeag yet 
rens 


Any of the foregoing conditions way be waivec by the Purchaser. 
< o iad @ . 


(c) The obligacions of Tower sud of the Purchaser ae the Closing siall 
be subiect to the concition, wiich Licy may jointly waive, that consent siiall 
have been obtained from G.A.C. Comucrceial Cor ,oraiion, pursuant 


16 of the Accounts Receivable Loan “grecwene cated November i2, 
Fucazy Inc. and G.4.C. Commercial Cor; ‘oration, to the waterial change in tie 
Oo é > Vv 


ianagement of Fugazy Inc. which will result from the Closing of this Agreement. 
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8. Covenants of Fugazy Inc, after the Merger’ 
. Fugazy Inc. and the Purchaser agree that, after merger 


referred to in Section 5 hereof, Fugazy Inc., as the surviving 
corporation of the merger, will, until ai] principal, interest 

and other claims on the Notes have becn paid in full, but except 

in so far as Tower may give its written consent to the contrary, e 
duly and faithfully perform and comply with the following 

covenants: 


(a) Fuzazy Inc. will use its best efforts to cause 
to be elected as a director of Fugazy Inc. a person designated 
by Tower, subject to the reasonable approval of the Purchaser 
or Fugazy Inc. At any time when a person acsignated by Tower 
is not serving as a director of Fugazy Inc.. Pugazy will allow 
any authorized representative of Tower to visit and inspect any 
of the properties or operations of Tugecy: Inc. or any subsidiary, 
to examine any and all books and recoras of Fugazy Inc. and any 
subsidiary (including, without limitation, minutes of all 
meetings of the Board of Directors or any comaittee thereof, 


all correspondence and contract files and ail accounting 
records), to make copies cf any thereof, and to discuss the 
affairs of Fugazy Inc. and its subsidiaries eich tts officers. 
employees and accountants, all at such reesonavic times and as 
often as Tower may requcst, but sudgect to the rcasonabic 
business convenience of Fugazy Inc.; and Pugasy Inc. “ilk give 
to Tower due notice of all directors and snare oclders meetings 
and will allow a representative of Tower to be present. at all 


such meetings. 


(bo) Fugazy Inc. will not merge or consolidate, or 
sell, mortrage, pledge, lease or otherwise dispose of all or 


substantially all of its assets; or pieencsec, lease Or Otnerwise 
acauire eny assets, tangible or tptencisle, whic seo rssen< or 
constitute part or ali of a going business other than a Dbusi- 
ness incidental to the wnolesale or retail travel agency and 
tour business. Fugazy Inc, will not permit any suosidiary to 
engage in any act or transaction prohibitec to Fugazy Inc. 
4tself under the previous sentence 


ts subsidiaries will not 
engage in any business or activities cther tnen a business 
which is incidental to the wholesale or retzil travel agency 
and tour business. kt is expressly undcrstocoa ana apreed trav 
among the types of activity in which Fugazy ine. ana ivs 
subsidiaries may engage 1s the issuance of its orn line of 
travelers checks. Notwithstanding the foregoing provisions 
of this Cetion, Fugazy Inc. end its subsidiaries may engage 
in activities which are unrelatcd to thc travel agency and 
tour business if all such activities do not invoive capital 
outlays or contractual commitments in excess of an aggregate 


of $150,000. 

(ad) Yn the event that Fugazy Inc. or any subsidiary 
realizes any funds from the sale of any assets (including any 
of its own securities or securitics of a subsidiary) otherwise 
than in the ordinary course of business, Fugacy inc. or such 
operating requirements or for paying principal, incerest or 
the foreroinz,. Fougazy inc, 4 usc Guen funds dirsculy 


or tndtrectiy to nay fer any assots, tanritie or intanjible. 
wnlen represent or constitute part or all of a going business, 


© REST HRY MLE 


e ie 
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whether or not such going, business is incidental to the whole- 
sale or retail travel amency and tour husiness; or to repay 
loans or advances obtained for the purpose of paying for such 
assets; or to replenish funds of Fugazy Inc. used to make such 
payments, 


_ (e) (A) Fugazy Inc. will not issue (whether fcr 
services, cash or other proverty, as a stock dividend, upen - 
conversion or exchange of preferred stock, or otherwise) any 
stock carrying the cower to vote for directors under any circun- 
stances or amend its charter to alter the voting rights of its 
securitics, if the effect of such issuance or amendment would 
be to dilute, directly or indirectly, the veting power with 
respect to the election of directors of the shares of common 
stock of Fugazy Inc. heid by the Pledgee pursuant to the 
Pledge Agreement, except as may pe specifically permitted by 
such Pledge Agreement. 


(B) Fugazy Inc. will not purchase or -*edeem 
any of its shares, except that it may purchase or redecm 
shares of its preferred stock sich have been issued 
(otherwise than pursuant to tic merger with the Purchaser) 
after the Closing, provided that the consideration paid by 
Fugazy Inc. upon the purchase or redemption of any such 
shares does not excesa the amount received by rugazy Inc. 
upon the issuance of such snares; and provided that the 
consideration paid by Fugazy Ine. upon the purchase ox 
redemption of ali of such shares does not exceed $50,000 
in any period cof 12 successive months, and does not exceed 
the amount by which (i) the total amount of cash received by 
the Purchaser (or Fugazy Inc. after the losing) on the issu- 
ance of common or preferred shares exceeds (ii) $250,000. 


(c) Fxcept for annual dividends at the rate of 
6% per annum on such shares of preferred steck @s are sold after 
the Closing for a cash consideration to the issuer of no icss 
than the par vélue thereof and on shares of preferred stock 
which are issued pursuant to the merger in exchange for 
preferred shares of the Purchaser with the same par value, 
provided that such preforred shares of the Purchaser nave @ 
maximum par value of $200,006 ana were issued for ,a cash 
consideration to the Furecnaser of no less than, the par value 
thereof, Fugazy Inc. witli not pay or make any dividend or 
distribution (except a stock dividend payable in comrion stoci) 
with respect to any shares of stock. 


(f) Fugazy Inc, will engage as independent auditors 
either Arthur Andersen & Co., Ernst & Ernst or J.K,Lasser & 
Co., or such other firm of certified public accountants as may 
be approved by Tower; such firm will be engaged to make a full audit 
at least once each fiscal year of the books and cperations of rugazy 
Inc. and its subsidiaries and to certify financial statements OL 
Fugazy and its subsidiaries ona consolidated or combined 
basis; Tower and it3 representatives shall have access to all work 
papers of such accountants; and such eccountarts shall be instructed 
to furnish to Tower and its revresentatives all information in 
thoir possession regarding Fugazy Inc. and its subsidiaries ard 
otherwise to discuss the affairs of Fugazy Inc. and its subsidi- 
aries with the same freedom as if Tower were an officer or aipsctor 
of Fugazy Inc. } 


(g) AS soon a3 practicable after the end of cach fiscal 
year, Fugaty Inc, will furnish to Tower a balance sheet and 
statements of inceme and surplus of Fugazy Ine. and all subsidiaries 
as at the end of and for such yeer, ona consolidated or comb incd 
basis, al] in reasonable detail,certified by the accountants 


referred aa in Section 8(f); and as promptly as practicable after 


f / 
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the end of @ach of the first three quarters of each fiscal 
year, Fugazy Inc, will furnish to Tower corresponding financial 
statements, certified by tho principal financial officer of 
-Fugazy Inc., but: which need not be audited, as of the end of 
and for each such quarter. 


(h) Fugazy Inc. will make no additional loans or ad- ea 
vances, whether cf money or other rroperty, to officers, directors, 
principal employees or shareholdeis {or to any person who stands 
in sich relaticn to any of the foregoing that the definition of 
"dependent" or any of the rules of constructive ownership of 
_property in the ‘internal Revenue Code es then amended, mignt 
be applicable); and will make no such loans to any other person 
otherwise than in the ordinary course of business. 


(4) In the event that Fugazy Inc, incurs any 
indebtedness, whether or not evidenced by securities, 


(4) as a result of loans or advances by 
Marx or any person who stands in such 
relation to him that the definition of 
"depe:ient" or any of the rules of con- 
structive cwnership in the Internal 
Revenue Codec, a3 then amended, might be 
applicable; or 


(11) which is guaranteed by any person 
other than a subsidiary of Fugazy Inc., 


ani (441) such indebtedness is incurred prior 
to payment in full of principal, interest and 
all other claims on the Guarantced Notes; or 


(iv) the proceeds of such indebtedness are 
used directly or indirectly to make cny pey- 
ments on account of principal, intercst or 
other claims on the Guarantcea Netcs, or to 
repay loans or advances obtaince for the 
purpose of making sucn NowMens, Or <o; re- 
plenish funds of Fugacy Inc. used for such 


payment; 


such indebtedness shall be exp.essly subordinated to BL OL, ene 


4ndebtedness and obligations of Pugacy Inc. and the Purchaser to 
Tower under this fcreement, the Notcs and tne “MLedac Lerceneny 
referred to in Section 4 hereof, pursuant to a subo:rdination 
agreement, in form reasonatly satisfactory to Tower ana 1¢s 
counsel, which provides, for the ponefit of Tover, as follows: 


(A) That, at a time when Fugazy Inc. is insolvent 
or unable to pay its acbts as they mature, no payment 
of principal of such subordinatcd InGestecress or any 
portion thereof may be mace by Pueacy. inc. or received 
by any hcider thereof, and no redemption, retircmcnt, 
purchese or other acquisition thereof shail be mace 
by Fugazy Inc. unless and until all principal, invcer- 
est and other claims on the Notes shall have been 
paid in full; 


(B) that no vayment of 4ntcrest on any such 
subordin2ted indebtcdnes: may be made by Furavy ine. 
or received by suy holder tiercof if at the tame 
thereof cr imacitutely after giving cffect thereto 
there shall exist any default in the payment of 
principal or interest on any of the Notes or any 
event of uefault under the Secured Vote; 


9’? 
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. (C). that in any liquidation of the assets of the 
debtor (pursuant to any:assignment for the benefit of 
creditors, or any statutory, judicial or ‘administra- 
tive insolvency proceeding or otherwise), all claims 
on the Notes shall have full priority over any claims 
of any character on or in connection with the sub- 
ordinated indebtcdness; 


(D) that if the holder or hoiders of any such 
subordinated indebtedness shall receive any payment 
of principal, premium or interest, with respect 
thereto in violation of subparagraphs (A), (B) and 
(C) above, such holder or holders shall receive such 
payment in trust for, and shall immediately turn the 
same over to or for the benefit of, the holder or 
holders of the Notes. 


(j) Fugazy Inc. will not make any payment with 
respect to subordinated indebtedness in contravention of a 
subordination agreement for the benefit of Tower. 


(k) Fugazy Inc. will not permit any subsidiary to 
incur any indebtedness which would not be a current liability 
under generally accepted accounting principles except to 
Fugazy Inc. itself; and will not vermit any subsidiary to 
issue any other notes e1 incur any other 
indebtedness except in the ordinary course of business, 


(1) Fugazy Inc. and its subsidiaries will not enter 
into any employment agreements or pay or vecome liable for any 
salary or other remuneration (whether direct, indirect or 
deferred) to any person who is an officer, director, stock- 
holder of Fugazy Inc, or employec receiving compensation of 
$14,000 or more a’ year (or who stands in such relation to any 
of the foregoing that the definiticn of "dcpendent" or any 
of the rules of constructive ownership of property in the 
Internal Revenue Code, as then amended, might be applicable), 
if such employment agreement or payment involvcs an increase 
in remuneration over that which the particular officer or 
employee is receiving at the date of this Agreement, or if 
such person was not an officer or employee of Fugazy Inc. or 
@ subsidiary at the date of this Agreement. Notwithstanding 
the foregoing, Fugazy Inc. and its subsidiaries may increase 
by $50,000. the total remuneraticn, including cxpenses and 
allowances, paid or payable to all such persons in any fiscal 
year over the total remuneration, including cxpcnses and 
allowances, paid or payable to all such persons during the 
prior fiscal year, 


(m> Fugazy Inc. and its subsidiaries will not 
institute any pension, bonus, profit sharing or other plan 
or arrangements providing for contingent or deferred remuner- 
ation which will require application of more than 10% of the 
consolidated net profits before taxes of Fugazy Inc. and its 
subsidiaries, determined in accordance with generaJly accepted 
accounting principles. The limitations on remuncration set 
Torch in subsection (1) of this Section 8 shall not apply to 
any such plan or arrangements. 


(n) Fugazy Inc. and its subsidiaries will not 
assume or guarantee the liabilities or obligations of any 
other person except a subsidiary of Fugazy Inc. or Fugazy Inc. 


' 
’ 
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(o) Fugazy “sc. and .us subsidiaries will carry 
insurance with responzioie itsurunce companies with cover- 
ages and in amounts reacciabie end customary in the ligne 
ef the business conducted dy cvnen. 


: _ p) Fugazy isc and its subsidiaries will (A) 
consent to the filing os. a conso_idated tax return oy 

os Tower with respect to tn. taxable year eading September 
30, 1962; (11) execute an, returns or otner adocuments 
necessary or desirable ic connection wicn the filing or 
such consolidated retar"; (iii) make available to Tower 
from time to time sucn invormation.and such cf its records 
as may be requested oy “<xer in connection with the pre- 
paration thereof or in connection with any audit made of 
any returns of Towe.; wiv: fully cooperate witn Tower in 
the filing of such consc'idaved return and in tne event 
of such an audit; and iv} execute any waivers or other 
documents relative to suc.. audit... 


(q) Fugazy Inc. will not disscive, liquidate 
or discontinue as a wnole or substantially as a whole 
the business activities conductec by Fugazy inc. and 


its subsidiaries. 


(r) As promptly as vracticable and in any 

event within sixty days after the Closing, *ugazy Inc. 

\ will either (1) cause G.A.C. Comnrerciai corzcration to 

-| deliver to Tower a general resease of all clsims against 

1 Tower under the Continuln; Gusrantee, Gated Novemser 12, 
‘1962, between Tower anc C A, . Commercial Corporation; 

‘or (ii) liquidate all of .ts incéebtedness tc G.A.S. 
\Commercial Corporation in respecv of wnich Tower 7con- 
eo liable under sucr. 2greoment of Continuing Guarantee. 


-(s) (A) With zespect tc the following emplo,- 
ment agreements: .- 


Date of 
Employer Employee Execucion 
Fugazy Inc. _Robert Lewis 10/27/61 
Travel, Ine. Claire Craig vgiespy 12/1/61 
Percival Tours, Ine. Haroid E, M. Percival 12/18/61 
« Percival Tours, Inc. Mary iMcR, Percival 12/18/61 
Tom Duffy Travel Service, ic. Tnomes S. Duffy 12/20/6- 


| BEST GOPY AVAILABLE 
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ugazy Inc. or the other employers pursuant to sucn agree- 

ments will not give notice to an employee who is a party 

to such an agreement shat the employee has been discharged 

for cause unless (1) she employer has grounds for the giving . 

of such notice which are rot arbitrary and capricious; ana 

(2) Tower has been cont.li2d 2 reasonable time in advance 

of the giving of such ncet-ce an@ nas been advised in detail 

of the grounds for the crodos2a cischarge ana of any defenses 

known to the employer wiica tre employee mignt assert to a 

claim that the employee :<. Gischergeable for cause. The 

provisions of this paar ‘oh and paragraph (B) of this sub- 

section shall not be ie -@ in derogation of any rights or 

remedies which Tower nay «ave against such employers by 

reasor, of the fact tnat the employers are primariiy liabie 
as 


under the employmen 
arily liable thereunc 


(B) Fugazy Inc. will indemnify Tower against any 
and all loss or dameges, excluding attorney's fees and 
expenses, which Tower ney surfer by reason of its guarantees 
under such employment agreements. 


(Cc) Prior to the termination of any of the fore- 
going employment agre2ricn=s vO which Tom Duffy Travel Service, 
"Ene., or Travel, Inc. is @ party. and so long as Marx is a 


member of the controliing group of Fugazy Inc. or the Purchaser, 
Fugazy Inc. will not se-.s or Gispose of securities representing 
control of either of such corporations or all or a substantial 
part of the assets of any of the:, nor permit such corsorations 
to issue additional securities the effect of wnich wouid oe vo 
divest Fugazy Inc. of convrol of either of such corporetions, 
unless Fugazy delivers to Tower (i) releases executed ody une 


‘respective employer and employee in wnich Tower is released 
from all claims or denznés, present or future, which they may 
nave against Tower in connection with the respective agreement; 
or (11) an agreement oy warx in which he agrees to indemcaifry 
Tower as set forth in parngréoh (B) of this subsection with 
respect to such empioyien. agreement;. and Fugazy Ene. wiis. aot 
take such action at cay time Marx is not a member of the con- 
trolling group of Fugaz: =ne. or the Purchaser, unless Fugazy 
Inc. delivers to Tower ‘re releases hereinabove descrisoed or 


(s) (A) and (C) of this Section 8 relating to any of the 
foregoing employment agreemenvs oO which Tom Duffy Travel 
Service, Inc. sf Travel, “nc. is a party. 

~~ 


9. Covenants of the. 2: 


fe Purches2r w.rrants and covenants that prior 
to the merger of the Purchaser with or into Fugazy Inc., 
the Purchaser will noc «+. aze in any business activities 
or transactions of any «f.racter, except insofar as 
necessitated by the hou.ting of securities of Fugazy rac. 
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10. Covenants of Marx 

(a) Marx agrees that he will personally guarantee 
payment of the Guaranteed Notes and will evidence such 
guarantee by an endorsement on such Notes in the form 
included in Exhibit E hereof. 


(b) Marx warrants and cotenants that the Purchaser 
will duly and faithfully perform the covenant set forth in 
Section 9 hereof; and that Fugazy Inc. will duly _and faith- 

_fully perform the covenant set forth in Section 8(r) hereof. 
Marx further warrants and covenants that, so long as he. is 

a member of the controlling group of Fugazy Inc. or the 

- Purchaser, Fugazy Inc. will duly and faithfully perform the 
covenants set forth in Paragraphs (A) and (C) of Section 

8(s) hereof and that he will use his best efforts to assure 
that Fugazy Inc. will duly and faithfully perform the 
covenants set forth in the remaining Subsections of Section 8. 


(c) Marx warrants and covenants that, until pay- 
ment in full of principal, interest and all other claims 
on the Notes, neither he nor any person wno stands in such 
relation to him that the definition of “dependent” or any of 
the rules of constructive ownership in the Internal Revenue 
Code, as then amended, might apply, will directly or in- 
directly engage in any business which is competitive with 
any of the activities which have been engaged in by Fugazy 
- Ine. or any of its subsidiaries at any time between the 
execution of this Agreement and such full payment. 


11. Indemnity 


{a) Subject to consummation of tne Closing, Tower 
hereby agrees to indemnify and hold harmless tne Purchaser 
and Fugazy Inc. and their respective successors and assigns 
from any and all loss or damage, including attorney's fees 
and expenses, resulting from or arising out of any claims 
or liabilities (including, without limitation, claims or 
liabilities resulting from or arising out of taxes of any 
character) with respect to the operations of the Fugazy 
Group Corporations for the period between October l, 1961 
and December 31, 1952 or resulting from or arising out of any 
claims or liabilfties actually known to Tower with respect 
to the operations of the Fugazy Group Corporations for tne 
period prior to October 1, 1961, except (1) claims or liabili- 
ties arising out of contracts included among the exceptions 
set forth in Section 1 (m) hereof under which none of the 
Fugazy Group Corporations were in default on the date of this 
Agreement; (11) claims or liabilities asserted in the litiga- 
tion described in Exhibit A hereto; (111) to the extent that 
such claims or liabilities are reflected, referred to or re- 
served against in the combined balance sheets of the Fugazy 
Group Corporations as of September 30, 1962 or December 31, 
1962; and (iv) claims and liabilities in an aggregate of 
$75,000 which are asserted as defenses, set-offs or counter- 
claims against Accounts Receivable reflected in the aforesal 
combined balance sheets and arise out of the same trans- 
actions. as such Accounts Receivable or as to waich such 
Accounts Receivable are asserted as defenses, set-offs or 
counterciaims. ine Purchaser or Fugazy inc. snail give 
Tower prompt notice of any levy, imposition, assessment, 
Claim, liability, action or proceeding and shall offer 
Tower an opportunity to participate at its own expense and 
with counsel of its own choice in the. defense thereof. 
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(bv) Subject to consummation of the Closing, and 
in the event the Purchaser shall not receive as of such 
Closing the opinion of Ernst & Ernst or Arthur Andersen 
& Co. to the effect that there is allowable to Fugazy Inc. 
as a deduction for Federal Income Tax purposes net operat- a 
{ng losses incurred in the ordinary course of business ° ? 
subsequent to April 30, 1961 of not less than $500,000, 

Tower will indemnify the Purchaser and Fugazy Inc. against 
any loss or damage resulting from the disallowance, for 
any reason whatsoever, as a deduction for Federal Income 
Tax purposes in the four taxable years of Fugazy Inc. 
-commencing subsequent to September 30, 1962 of any portion 
of the aforesaid net operating losses, provided, however, 
that the liability of Tower hereunder shall be limited to 
the lower of the following: 


© (1) $150,000, less all amounts by which the 
u Federal Income Tax liability of Fugazy Inc. in the taxable 
year in which the Closing occurs and in the three succeeding 
taxable years is reduced by virtue of operating losses 
Ancurred by Fugazy Inc. prior to September 30, 1962; or 


(2) Tne amount of Federal Income T xes ulvimately 
paid by Fugazy Inc. which would not have been payable had 
such $500,000 net operating loss deduction been allowed. 


Te Purchaser or Fugazy Inc. siall give Tower 
prompt notice of any notification of disallowance of the 
deduction hereinabove referred to, and shall offer Tower 
an opportunity to participate at its own expense and with 


counsel of its own choice in any administrative or judicial 


proceedings in connection therewlth. 


12, Miscellanecus 


(a) Between the date of this Agreement and the 
Clesing, Tower will cnuee the Fugazy Grcup Corporaticns 
te continue their cperations in the crdinary course of 
business and to refrain, without the prior censent of 
tne Purchaser, frem entering into any material c ntracts, 
commitments cr operaticens nct in the ordinary course of 
business, and from selling,leasing or otherwise disposing 
of or purchasing any material property or assets other 
than in the crdinary course of business, 


(b) All of the parties hereto agrec that a 
Getermination of Net Profits after Taxes concurred in 
by the accountants referred tc in Subsection S(f) hereof 


shall be binding on all parties. 


(c) Before the Closing, representatives of the 
rand ef Tower, including independent publi 

s and attorneys, may examine all of the 
ry 3, assets, bocks and reccrd3 cf the rugazy 
up Corporaticns and of the Purernaser, respectively, 
4 &@ view to determining the accuracy cf th: represen- 
4 
S 


¥ 
3 


f 


ou © 


ot 


: ons made herein; and Tower and the: Purchaser will 

e the officers, agents and employecs of the Fugazy 

cup Corpcsraticns and the Purchaser to cocperate in 

such examination and to disclcse all pertinent infcrma- 
tion. If, for any reason, cissing of thic Agreement 

is not consummated, all information obtained as a 

resuit of such examinations snall be retained in confidence. 


sM Mt sO 


Qo 


(ad) All rights and remedies of Tower here- 
under, and under the provisions cf the Guaranteea Notes, 
the Sccured Note, the Pledce Agreement and any other 
document made pursuant cr ‘tncidental to tnis Agreement, 
shall te cumulative and scverable. The exercise dy 
Tower of any one or more rights or remedies hereunder 
or thereunder shall not preclude Tower from exercising 
any other of such rights cr remedies hercunder or there- 
under 2t the same or any cther tim2 cr times; nor shall 
the invalidity of any term or provision hereof or of 
any such document or instrument render invalid any other 
term or provision therecf or hereof. : 


(e) All notices, requests, corcents and other 
communications hereunder shall te in writing and shall 
te delivered by hand cr mailed by registered or certiried 
mail, postage prepaid, addressed as follows: 


If to Tower: 


Tower Univensa! Corporation 
331 Madison Avenue 
New York, N.Y. 


with a covy to: 
Strasser,spiczelborg,Fried & Frank 
120 Broac-i1y 

New York 5, N.Y, 


If to Pugazy: 


president 

Pugazy Travel Bureau, Inc. 
351 6th Avenue 

New york, N.Y. 


with a. copy Co, 
Kramer, Marx, Greenle2 & BPeckus 
29 Ervadway 
New york, N.Y. 
If.to the purchaser: 


Travelmarx, Inc., c/o Marx & Co., Inc. 
40 Wall Street 
New York 5, N.Y. 


with a copy to: 
Kramer, Marx, Grecrl:e & Backus 
29 Breadway 
New York, N.Y. 
Tf to Marx: 

Otto Marx, Jr. 

4O Wall Street 

New york 5, N.Y. 
with a copy to; 
Kramér, Marx, Greenlee & Packus 


29 prcadway 
New York, i].Y. 


Any party shall have the right t: specify in writing «4 
changed address to which subsequent notices tc such party shall be given. 


f) This Agreement supers sedes all prior ne 
and contains the e 


( 

¢ tire understandings between aS parties. 
modified only in writing signed by the party net whom 
ie esrorted. Tre statements in _the a gpmergaan “petewren 
T(ay(sis) eter ations 
et she purc..3: TOT a # ybiact to the co 
the .losi a : 2s and 
recrerenta ns . RATTs nt 3 i L Gi h seecement 


the Cloning eet and warranti 
to th:c so peelgecrtsd Of adverse ee * 3s cof the sv 
eUryog SELOnS DESHCEA D- m 5s oY — mown 
Cerverations betucen ovcember 31. 19062 w idctuere ks 
purchaser or it 


its agents or representatives. ‘aah af s S 
that such party has relicd solely upon the repres BB dog and warranties 
expressly set forth here in 2nd that none of the cther parties hereto shall 
‘be responsible ror any rep presentations or warrantics except as specili ally 


sect forth herein. 
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( Except with respect to claims under the warranty set 
forth in Section 1(g)(B) hereof and the indemnity agreement in Section 
11 hereof, none of the parties hereto shall assert any claim hereunder 
based on misrepresentation or breach of warranty until the aggregate 
amount of its respective claims shall exceed $20,000, and any claims 
asserted thereafter shall be limited to such excess. Notwithstanding 
any other provision of this Agreement, any claims or demands against 
Tower under this Agreement or any letter or certificate delivered in 
-eonnection herewith for breach of any representation or warranty or 
pursuant to the provisions of Section 11 hereof shal] be enforceable 
or collectible against Tower only through the medium of a set-off 
against the Secured Note and only after such claim has been reduced 
to final judgment from which no appeal is pending or can be taken. 
Under no circumstances shall any such claim, demand, liability or 
obligation serve as the basis of personal liability on the part of 
- Power or be set-off against any other debts or obligations owed to 
Tower by Fugazy Inc. or the Purchaser. In the event that an obliga- 
tion of Tower to-the Purchaser or Fugazy Inc. 1s reduced to judgment 
as aforesaid, the amount of such obligation as so determined may, at 
the option of the Purchaser or Fugazy Inc., be set-off and applied, 
without any action by Tower, in reduction of the next payments of 
principal due on the Secured Note or as a prepayment on account of 
principal due on the Secured Note. In the event that any clain, 
demand, liability or obligation has been asserted in good faith 
against Tower which mignt be the basis of a set-off if reduced to 
final judgment as aforesaid, any payments of principal on the 
Secured Note prior to entry of final judgment as aforesaid shall be 
made to a firm of attorneys then acting as counsel for Tower, subject 
to the reasonable approval of the Purchaser, to be held in escrow until 
such final judgment as aforesaid is entered, and then paid as the 
interests of the parties may appear, 


(hn) This Agreement shall be interpreted in accordance with 
the laws of the State of New York. The headings of this Agreement 
are for purposes of reference only and shall not limit or otherwise 
affect any of the terms hereof. This Agreement may be executed in 
two or more counterparts, each of which is to-be deemed an original, 
but all of which together shall constitute one and the same instrument. 


(1) This Agreement shall be binding upon the heirs, successors 
and assigns of the respective parties hereto. Any party hereto may 
assign any of its rights under this Agreement, but no such assignment 
shall relieve the assigning party of any of its obligations hereunder 
without the consent of all parties to whom such obligation is owed. 


¢ 


a (j) It is understood and agreed by and between the respective 
parties hereto that this contract and the duties and obligations of ali 
parties hereto are subject to the approval of the Board of Directors of 
Tower and of Travelmarx, Inc. If such approval is not obtained by 
February 21, 1953, this Agreement shall be null and void unless the 
Purchaser and Tower consent in writing to a later date for such approval. 


(x) All parties hereto agree to use their best efforts to cause 
the conditions to Closing set forth in Sections 7 and 12 hereof to be 
satisfied. 

(1) No action, suit or »roceeding shall be brought to enforce 


any right hereunder prior to four months after notice of the claim has 
been given to all other parties hereto. Tnis provision shall not apply 
to a right based on an event of default under the Secured Note; or to a 
right arising out of the assertion of an event of default. 

(m) Subject to the consummation cf the Stesing, Tower will 
assign to Fugazy Inc. all of its benefits and rignts azainst William 
Denis Fugazy unaer the letter agreement of July 27, 1951 between Tower, 
William Denis Fugazy and Fugazy Inc., a copy of which is annexed hereto 


as Exhibit @. 
d 


‘ 4 
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(n) Tower agrees to indemnify the Purchaser, 
Yu_.sy Ine. and Marx agains* loss or expense, including 
cor.sequential damages, by reason of non-delivery of 
cartificates for shares of Trav2l, Inc. to Fugazy Inc. 
prior to the Closing. ; 


(0) Any payments in escrow pursuant to Section 
12(g) hereof, and offsets and reductions against install- 
ments of principal on the Secured Note as therein 
authorized shall constitute payments of principai on the 
Securec Note for all purposes under this Agreement, the 
Secured Note and the Pledge Agreement. 


IN WITNESS WHEREOF the parties hereto have 
executed this instrument this ;sft+day of February , 1963 


TOWER UNIVERSAL CORPORATION 


x : RS > 


ATTEST: By 


FUGAZY TRAVEL BURBAU, INC, 


eo a oe aot” 
a aa Lh ie ne oe Tae 
By = Fi o> 


re 


AYLBOL: 


TRAVELMARX, INC, 


: \ 
ATTEST: By Ce W\ \ 
eos. ON 


OTTO MARX, JR. 
Caw JE a, 


\ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee Le oe Se ee One ee ee ee eS et ee et ee st ee 


er ee cea as. Se Se ef 
FUGAZY URAVEL BUREAU, INC., “ 7 te Pa 
Plaintiff, ° Se 

er ~against- eyes COMPLAINT 

TOWER CREDIT CORPORATION Poa ; 

. a ’ Defendant. ; me 

PM le dale Wi Se oie a eee ee. ; 


Plaint iif, by its attorneys, Kramer, Marx, 


Grecnlee & Backus, complaining of the defendant respectfully 
alleges as follows: | 
FIRST: Fugazy Travel Bureau, Inc., (hereinafter | 

referred to as “pugazy") is 
' 


Assad, 


a corporation duly incorporated) 


by and existing under the laws of the State of New York, 


with its principal place of business at 488 Madison Avenue, 
New York City, New York. 
' 


SECOND: Upon information and belief, defendant 


Tower Credit Corporation, formerly mown as Tower Acceptan 


Corporation and as Tower Universal Corporation (hereinafter 
'P 


referred to as "Tower"), is a corporation duly incorporated] 


by and existing under the laws of the State of Delaware, 
with its principal place of business in the State of Ploria. 
THIRD: - The matter in controversy cnrteeds, exclu-| 
elve of intercst and costs, the sum of $19,000, 
. ‘ : 
FOURTH: From September, 1962 untia the month of 


February, 1663, Tower was the ovmer of all of the oubstand- 


ing stock ‘of Fugayz, 


oe? 


FIFVH: | Av of February 15, 1963, Trowor ontcrod 


into and became a party to a written agreement by and 


between Tower, Travelmarx, Inc, (hereinafter referred to 


as "Travelmarx"), a New York corporation with its princi- 


pal office at ho Wall Street, New York City, Fugazy and 


‘Mr. Otto Marx, Jr. (which agreement is hereinafter re- 


‘= 


‘ferred to as the "Purchase Agreement"), and which pro- 


vided for the sale by Tower to Travelmarx of all of Yower'h 
: 


stock holdings in Fugazy, for a gross purchase price of, 
$1, 400, 000, 


. 


SIXTH: Plaintiff is the surviving corporation 


| 

of the consolidation of March 26 1963 between Fugazy | 
and Travelmarx,. ; : : | 
SEVENTH: On or about February 28, 1963 ali of | 


the parties to the Purchase Agreement did execute and 


enter into a first amendment to the Purchase Agreement. 


EIGHTH: During the year 1962 and as of the date 
of the Purchase Agreement Fugazy owned all of ee 
ing common stock of the following corporations engaged in 


i 
the travel business, to wit., Fugazy Travel Bureau, Inc. a 
Illinois; Fugazy Travel Bureau, Inc. of California; Paceey 


Travel Bureau, Inc, of Dallas; Fugazy Travel Bureau, Inc. 


of Washington; Fugazy Travel Bureau, Inc. of San on 
Fugazy Travel Bureau, Inc. of Orange-Rockland; Tom. Duffy | 
Travel Service, Inc.} Percival Tours, Inc.; Wostheim Travell 


Service, Ine.} and Westheim Travel Service, Inc, of 


Stamford; (which corporations together with Furazy are 


hereinafter referred.to as the "Fugazy Group"). 


NINSH: There was annexed as an Exhibit to the 
‘Purchase Agreement, as amended, a copy of the consolidated 
petenew enact of the Fugazy Group as of Septenber 30, 1962 
‘ana a consolidated statment of income and expense of the 
Fugazy Group for the year ended September 30, 1962, and a 
copy of the belance sheet of Fugazy as of December 31, 196 
and of the statement of income and. expense of Fugazy for 


the three months then ended. 


£. 


TENTH: In furtherance of the transaction pro-. 
vided for in the Purchase Agreement, and for the purpoge 
of inducing Travelmarx to enter inte and consummate such 
Purchase Agreement, Tower did represent and warrant to! 
Travelmarx that such balance shects and statements of. 
dncome and expense were prepared in accordance with 
generally accepted accounting principles applicd on a 
consistent basis and presented fairly the financial posi- 
tion of the Fugazy Group and Fugazy on the dates of such 

“palance shects and the results of their operations for the 


period covered by such statements of income and expense, 


representation and warranty made by Tower was material to 


the transaction provided for in the Purchase Agreement, 


TWELFTH: The aforesaid representation by Towe 
to Travelmarx was false and misleading when made and on 
February 28, 1963, the date on which the acquisition was 


consummated, and the aforesaid warranty by Tower to 


ELEVENTH: The subject matter of the said Cte 
Da 
s 


Travelmarx has been breached, in that such balance sheet 


‘overstated th et werth of the Fugazy Group as of Septan- 


ber 30, 1962 by $167,205.71, and of Fugazy as of Dacember 


31, 196° by $384,011.97, and in that subdh statments of 


an 


income and expense overst 


“Group for the twelve mont 


ted the income of the Fugaz 


ns ended September 30, 1962 by 


$161,403.81, and overstated the income of Fugazy for the 
y 2 c 


three months ended December 31, 1962 by $205.351.95. 


THIRTEENTH: In reliance o 


4-4 ~ anc e 4ar - af - “a44G 
tation and warranty as aforesaid, 
mre hp 44 4 i eae Se Are - 
and enter into the Purcnase sgrce 
4-} enanannt4 y fan thanein Pea +4 4 .» TMnrvsanta 
the transaction jy for therein by acquiring Tower's 
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se 
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Sal 


5 he Gta. ae , ae a a rs oT =e é as + 2 
stockholdings in Fugazy, on or about February 28, aA¥YOS, 


“ak ee es, ee es ae < 
ation and treach of warr 


_,suffered damage in the aggregate amount of $395,31 


> eee Oe re 
no part of which has 


fos) 
2 
Q 
roy 


: WHEREFORE, plaintif 


Jot Jant = So Beaters 
defendant in the amount o 


tmnyaar OS 6 
February 28, 1963, togeth 


Qo 
=> 
oO 
cf 
o 
+o | 
° 


ments of thi 


by as plaintiff has 
i 313.79, 
paid although duly demanded.’ 
4ff demands judgment against the 
f $395,313.76, with interest from 


vy with the costs and disburse- 


AMET MAR? PEENTER £& RAMIING 
KRAMER, MARX, GREFNLEE & BACKUS 


Attorneys for Plaintiff 


Office and Lost Trice rddvess 


.29 Broadway 


“New York, New York 10006 
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UNITED STATES DISTRiCT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FUGAZY TRAVEL BUREAU, INC., : 


Plaintiff, 
ANSWER AND 
-~against- : $ COUNTERCLAIM 
TOWER CREDIT CORPORATION, : 6S Civ. 21552 
Defendant. 


The defendant Tower Credit Corporation, by its 
attorneys Strasser, Spiegelberg, Fried & Frank, answering 
the complaint of the plainti-“f, alleges: 

FIRST: Denies each and every cllegation con- 
tained in paragraphs Eighth, Tenth, Eleventh, Twelfth, 
Thirteenth and Fourteenth of the complaint. 

SECOND: Denies each and every allegation con- 
tained in paragraph Fifth of the complaint, except admits 
that on February 15, 1963, Tower entered into a written 
agreement (hereinafter referred to as the "Purchase 
Agreement") by and between Tower, Travelmarx, Inc. (herein- 
after referred to as "Travelmarx"), Fugazy and Mr. Otto 
Marx, Jr., and defendant refers to the said Purchase Agree- 
ment for its terms and conditions. 

THIRD: Denies each and every allegation contained 
in paragraph Seventh of the complaint, except admits that 
on or about February 28, 1963, all of the parties to the 
Purchase Agreement did execute and enter into a first 
amendment to the Purchase Agreement, and defendant refers 


to the said first amendment for its terms and conditions. 
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FOURTH: Denies each and every aliegation con- 
tained in paragraph Ninth of the complaint, except admits 
that there was annexed as an exhibit to the Purchase 
Agreement, as amended, inter alia, a copy of the combined 
balance sheet of the Fugazy Travel Group of Tower as of 
September 30, 1962, a statement of combined income and 
expense and retained-earnings deficit of the Fugazy Travel 
Group of Tower for the year ended September 30, 1962, copy 
of the combined balance sheet of the Fugezy Group as of 
December 31, 1962, a copy of the balance sheet of Fugazy as 
of December 31, 1962, and a statement of income, profit and 
loss of Fugazy for the three months ended December 31, L962. 

AS AND FCR THE FIRST AFFIRMATIVE DEFENSE 

FIFTH: The complaint fails to state a claim 
against defendant upon which relief can be granted. 


AS AND FOR THE SECOND AFFIRMATIVE DEFENSE, 
COUNTERCLAIM AND BY WAY OF SETOFF 


SIXTH: Tower Credit Corporation, formerly known 
as Tower Acceptance Corporation and as Tower Universal 
Corporation (hereinafter referred to as "Tower"), is a 
corporation duly incorporated by and existing under the 
laws of the State of Delaware, with its principal place of 
business in the State of Florida. 


SEVENTH: Fugazy Travel Bureau, Inc. (hereinafter 


referred to as "Fugazy") is a corporation duly incorporated 
by and existing under the laws of the State of New York, 
with its principal place of business at 488 Madison Avenue, 
New York City, New York. 


EIGHTH: The matter in controversy exceeds, ex- 


clusive of interest and costs, the sum of $10,000. 


a ee en 
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NINTH: On February 15, 1963, Tower entered into 
a written agreement (hereinafter referred to as the 
"Purchase Agreement") by and between Tower, Travelmarx, 
Inc. (hereinafter refexred to as "Travelmarx"), Fugazy 
and Mr. Otto Marx, Jr., and defendant refers to the 
said Purchase Agreement for its terms and conditions. 


TENTH: Plaintiff is the surviving corporation 


vef the consolidation of March 26, 1963, between Fugazy and 


Travelmarx. 


ELEVENTH: On or about February 28, 1963, all of 


the parties to the Purchase Agreement did execute and enter 
into a first amendment to the Purchase Agreement, and 
defendant refers to the said first amendment for its terms 
and conditions. 

TWELFTH: Paragraph 8(a) of the Purchase Agree- 
ment, as amended, contains inter alia the following material 
covenant: 


"Pugazy Inc. will use its best efforts 
to cause to be elected as a director of 
Fugazy Inc. a person designated by Tower, 
subject to the reasonable approval of the 
Purchaser or Fugazy Inc. 


“Whether or not a designee of Tower 
is a director of Fugazy Inc., Fugazy Inc. 
will give Tower due notice of all meet- 
ings of the executive committee or any 
other committee of the Board of Directors 
of Fugazy Inc. and will allow a repre- 
sentative of Tower to be present at all 
such meetings." 


THIRTEENTH: Paragraph 8(g) of the Purchase 
Agreement contains inter alia the following material 
covenant: 

"As soon as practicable after the end of 


each fiscal year, Fugazy Inc. will furnish 
to Tower a balance sheet and statements of 


| BEST COPY AVAILABLE 
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income and surplus of Fugazy Inc. and all 
subsidiaries as at the end of and for such 
year, on a consolidated or combined basis, 
all in reasonable detail, certified by the 
accountants referred to in section 8(f); 
and as promptly as practicable after the 
end of each of the first three quarters of 
each fiscal year, Fugazy Inc. will furnish 
to Tower corresponding financial statements, 
certified by the principal financial of- 
ficer of Fugazy Inc., but which need not be 
audited, as of the end of and for each such 
quarter." 


FOURTEENTH: Pursuant to the Purchase Agreement, 


Travelmarx, as Maker, delivered to Tower, as Payee, its 


: promissory note in the amount of $900,000 dated February 28, 


1963 (hereinafter referred to as the "Promissory Note") 
and a copy of which is annexed hereto as Exhibit A and made 
a part hereof. 

FIFTEENTH: Tower is tne holder of the said 


Promissory Note. 


SIXTEENTH: The said Promissory Note provides in 
pertinent part: 


"At the option of the payee or holder 
hereof this Note shall be accelerated and 
the entire principal sum thereof, to- 
gether with accrued interest, shall become 
due and payable immediately, except as 
hereinafter specifically provided, upon 
the occurrence of any of the following 
events of default which shall remain un- 
corrected for a period of thirty days 
‘after receipt by the Maker, its successors 
or assigns, of due notice thereof speci- 
fying the event or events of default 
alleged to have occurred and the time or 
times of occurrence,... 


"B. A material breach of any material 
covenant on the part of the Purchaser or 
Fugazy, Inc. in the Purchase Agreement." 


SEVENTEENTH: Fugazy, at all times alleged herein- 


| after, was and is in default on said Promissory Note in 


that, among other things, it has failed and refused to use 


pa 
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its best efforts to cause to be elected as a director of 
Fugazy Inc. a person designated by Tower, and failed to give 
Tower due notice of all meetings of the executive committee 
or any other committee of the Board of Directors of Fugazy | 
Inc. and to allow a representative of Tower to be present at 
all such meetings, as required by the material covenants in 
Section 8(a) of the Purchase Agreement, as amended. 

EIGHTEENTH: Fugazy, at all times alleged herein- 
after, was and is in default on said Promissory Note in that, 
among other things, it has further failed to furnish the 
various financial statements as required by the material 
covenants in Section 8(g) of the Purchase Agreement. 

NINETEENTH: On or about January 27, 1965, notice 
of default was duly given to Fugazy. 

TWENTIETH: On or about February 26, 1965, 
Fugazy notified Tower of its attempt to cure its default 
under ection 8(a) of the Purchase Agreement by the pur- 
ported election of Tower's designee as a director of 
Fugazy on February 10, 1965. 

TWENTY-FIRST: On or about March 1, 1965, Tower 
gave Fugazy further notice of default and demanded that 
the election of Tower's designee as a director of Fugazy 
not be effectually nullified through the failure to hold 
directors' meetings. 

TWENTY-SECOND: The aforesaid defaults remained 
uncorrected for a period of thirty days after receipt by 
Fugazy of due notice thereof in that within the said period 
(1) no meeting of Fugazy's board of directors was heli, 
and meetings of the executive committee of Fugazy's board 


of directors was held without notice to Tower as required 


EXHIBIT A 
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by Section 8(a) of the Purchase Agreement, as amended, 
thereby nullifying the purported election of Tower's 
designee, and (2) no financial statements were furnished 
which met the requirements of Section 8(g) of the Purchase 
Agreement. 

TWENTY-THIRD: By virtue of the foregoing, 


Fugazy has failed and refused to perform all of the terms 


, and conditions on its part to be performed under the 


' Purchase Agreement. 


TWENTY-FOURTH: On or about April 1, 1965, while 
Fugazy was in default as aforesaid, Tower notified Fugazy 
of its election to accelerate said Promissory Note and 
declare the principal amount t:hereof due and payable im- 


mediately in accordance with the Purchase Agreement. 


TWENTY-FIFTH: Fugazy has failed and refuses and 
continues to refuse to make payment of any part of the 
principal sum of $900,000 although demand for such payment 
has been duly made. 

TWENTY-SIXTH: Based upon the foregoing Fugazy 
is indebted to Tower in the amount of $900,000, with 
interest from April 1, 1965. 

WHEREFORE, defendant Tower Credit Corporation 
demands (1) judgment against the plaintiff dismissing the 
complaint, and (2) judgment against the plaintiff in the 
amount of $900,000, with interest from April 1, 1965, to- 
gether with the costs and disbursements of this action. 


Dated: New York, New York 
October 18, 1965 


STRASSER, SPIEGELBERG, FRIED & FRANK 


By: S/ Leon Silverman 
A Member of the Firm 
Attorneys for defendant Tower 
Credit Corporation 


120 Broadway 
New York, N.Y. 10005 


Ne emt ema 
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PROMISSORY NOTE 


$900,000 


New York, New York February 28, 1963 


For value received, the undersigned maker, 
TRAVELMARX, INC. (the "Maker"), a New York corporation 
with its principal office c/o Marx & Co., Inc., 40 Wall 
Street, New York 5, New York, promises to pay to the order 
of Tower Universal Corporation, a Delaware corporation 
with its principal office at 331 Madison Avenue, New York, 
New York, the principal sum of $900,000, together with 
interest as provided below. 


1. This Note has been issued pursuant to a 
Purchase Agreement dated the date hereof between the 
Maker, Tower Universal Corporation, Fugazy Travel Bureau, 
Inc. (hereinafter called "Fugazy, Inc.") and Otto Marx, Jr., 
and this Note is entitled to the benefit of all security 
referred to in said Purchase Agre2ment, including, without 
limitation, the security of the Pledge Agreement executed 
concurrently herewith. 


2. All payments of principal and terest herein 
provided for are te be made at the offices of Tower Univer- 
sal Corporation, 321 Madison Avenue, New York, New York, 
or such other place as shall be designated in writing by 
the payee or holder of this Note. 


3. The principal of this Note shall be payable 
as follows: 


On the third through ninth anniver- 
saries of this Note, the Maker shall pay to the 
holder hereof the greater of (a) $50,000 or 
(b) one-third of the consolidated net profits 
after taxes of the Maker in the previous fiscal 
year, as determined in accordance with gener- 
ally accepted accounting principles. On the 
tenth anniversary of this Note, all unpaid 
principal shall be due and payable together 
with all interest accrued but unpaid to that 
date. 


: 4. In determining the amount which would be 
‘payable under clause (b) in the preceding paragraph, each 
fiscal year of the Maker shall be considered separately 
and no adjustment shall be made by reason of the fact 
that in a prior year the amount paid under Clause (a) of 
the preceding paragraph exceeded the amount that would 
have been payable under Clause (b). Notwithstanding the 
foregoing, in determining Net Profits after Taxes for 

the purposes of said Cluase (b), the provision for taxes 
shall be the amount actually provided in accordance with 
generally accepted accounting principles, taking into 


EXHIBIT A 
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consideration tax loss carrybacks or carryovers. 


5. Until the third anniversary of this Note, 
no interest shall accrue or be payable or unpaid principal 
hereof. Thereafter, interest on unpaid principal shall 
commence to accrue at the rate of 


2% of unpaid principal until the 
fourth anniversary of this Note. 


3% of unpaid principal until the 
fifth anniversary of this Note. 


4% of unpaid principal until the 
sixth anniversary of this Note. 


5% of unpaid principal tnereafter 
until maturity. 


Qn each anniversary of this Note after 
the third anniversary, all interest accrued to date on 
unpaid principal shall be due and payable together with 
the installment of principal then due and payable. 


6. The Maker hereof may at its option prepay 
all or any part of the principal of this Note before such 
principal is due under the terms hereof without penalty. 
In the event of any such prepayment of principal the 
Maker shall also pay accrued interest on the amount pre- 
paid up to the date of prepayment. All such prepayments 
shall be applied against and in reduction of the next 
installinent or installments of principal due hereunder. 
The Maker shall have the option to discharge in fuli the 
principal of this Note by the payment of $300,000 less 
than the unpaid balance of the face amount hereof, if 
such amount is paid within thirty six months from the 
date hereof; or by the payment of $150,000 less than the 
unpaid balance of the face amount hereof if paid within 
forty eight months from the date hereof, plus in the 
latter case, interest to the extent provided herein, on 
the unpaid portion of the original face amount hereof. 


7. At the option of the payee-or holder hereof, 
this Note shall be accelerated and the entire principal 
sum thereof, together with accrued interest, shall become 
due and payable immediately, except as hereinafter 
specifically provided, upon the occurrence of any of the 
following events of default which shall remain uncorrected 
for a period of thirty days after receipt by the Maker, its 
successors or assigns, of due notice thereof specifying 
the event or events of default alleged to have occurred 
and the time or times of occurrence; provided, however, 
that no notice, demand or lapse of time shall be required 
in respect of the event of default specified in Sub- 
paragraph A: 


f 
| 
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A. Failure to make payment of any 

installment of principal or interest on this 
Note or on the Guaranteed Notes referred to in 
the Purchase Agreement 


B. A material Breach of any material 
covenant on the part of the Purchaser or 
Fugazy, Inc. in the Purchase Agreement. 


C. Any assignment for the benefit 
of creditors by the Maker or Fugazy, Inc. 


D. An application for dissolution 
by the Maker of Fugazy, Inc. 


E. If by order of a court of compe- 

tent jurisdiction, a receiver, liquidator or 
trustee of the Maker or Fugazy, Inc. or of 

any of their property shall be appointed and 
shall not have been discharged within 60 days; 
or if by decree of such a court the Maker of 
Fugazy, Inc. shall be adjudged bankrupt or 
insolvent, or any of their property shall have 
been sequestered, and such decree shall remain 
undischarged and unstayed for 60 days after 

the entry thereof; or if a petition to re- 
organize the Maker or Fugazy, Inc. pursuant 

to the Federal Bankruptcy Act or any other 
similar statute applicable to the Maker or 
Fugazy, Inc. as now or hereinafter in effect 
shall be filed against the Maker or Fugazy, Inc. 
and shall not be dismissed within 60 days after 
such filing; or the Maker or Fugazy, Inc. shall 
file a petition in voluntary bankruptcy 

under any provision of any bankruptcy law 

or shall. consent to the filing of any bank- 
ruptcy or reorganization petition against it 
under any such law; or if (without limitation 
of the generality of the foregoing) the Maker 
or Fugazy, Inc. shall file a petition for an 
arrangement to reorganize pursuant to the 
Federal Bankruptcy Act or any other similar 
statute as now or hereafter in effect; or shall 
admit in writing its inability to pay its debts 
generally as they be -v.me due; or shall consent 
to the appointment of a receiver, trustee or 
liquidator of the Maker or Fugazy, Inc. or of 
all or any part of their property. 


F. Entry of an adverse money judgment 

or money decree in an amount in excess of $500 
against the Maker or against Fugazy, Inc. which 
remains unsatisfied or unbonded for a period 

of 30 days after demand made upon the judgment 
debtor by the payee or holder hereof. 


8. In the event of (a) the occurrence of a 


‘national war or emergency, a travel embargo, strikes or 


| i 


' 
' 
} 
} 
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lockouts causing a shutdown of major airlines or steam- 
ship lines, or (b) the outbreak of plagues or hostilities 
in any part of the world, governmental acts or decrees, 
or any like event, significantly affecting travel to, 
from or in the United States; the effect of which is to 
cause a reduction of not less than fifty per cent in the 
consolidated gross sales of Fugazy, Inc., its successors 
or assigns, during the ninety day period immediately 
subsequent to the commencement of such event as compared 
with such gross sales during the corresponding ninety 

day period in the prior year, then in such case the 

dates subsequent to the commencement cf such event on 
which installments of principal or interest are payable 
hereunder shall be postponed for a period of time equal 
to the duration of such event; and any such dates occurring 
during such ninety day period shall be postponed for such 
period of time as may be required to determine whether or 
not an additional postponement consistent with the pro- 
visions of this paragraph is appropriate. 


Any liability of the payee, its successors 
or assigns, to the Maker, or its successors or assigns, 
arising out of or pursuant to the terms of the afore- 
mentioned Purchase Agreement or the Piedge Agreement exe- 
cuted concurrently, herewith shall, upon the entry of a 
final judgment with respect thereto by a court of compe- 
tent jurisdiction from which no appeal is pending or can 
be taken, be offset against and reduce the next install.ent 
or installments of principal due hereunder. 


Except as otherwise expressly provided 
herein, any notice or demand reguired or permitted to 
be made or given by the payee or holder hereof pursuant 
to any provision hereof shall be deemed sufficiently made 
and given upon the receipt thereof by registered or cer- 
tified mail addressed to the Maker at its address set 
forth above. 


No officer, director or stockholder of 
the Maker shall have any liability hereunder, provided, 
however, that this provision shall not affect the obli- 
gations under the Purchase Agreement of any signatory 
thereof, his successors or assigns. 


Should it become necessary to collect this 
Note through an attorney, the undersigned Maker hereby 
agrees to pay all costs of such collection including a 
reasonable attorney's fee. 


Presentment for payment, notice of dishonor, 
protest and notice of protest are hereby waived. This 
Note may not be changed or terminated orally. 


TRAVELMARX, INC. 


By S/ Otto Marx, Jr. 
President 
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‘|| SUPREME COURT OF THE STATE OP NEW YORK 
COUNTY OF NEW YORK 


a ass dc ates cease tole wlsbealsiccaipiucaaas 
FUGAZY TRAVEL BUREAU, INC., ex 
Plaintiff, 1 AM.NDED COMPLAINT 
~against- . 3 Index No. 


, Pees 04387/1968 
ERNST & ERNST, $ 


Defendant. : 
ee Ok we Oe wee Oe Oe See Oe OO SE ae Oe ee OD Ee Oe ee oe oe x et mee ee et eee wee Se ee ee ee x 
1 


Plaintiff, by its attorneys, LoFrisco Gallagher & Kenny, 


complaining of the defendant respectfnlly alleges as follows: 
AS AND FOR A FIRST CAUSE OF ACTION 


PIRST: Pusan seaeel Bureau, Ino. iiseeieetbes Sateeuns 
to as "Fugazy”) is and at all times referred to in this complaint 
has been a corporation incorporated by and existing uncer the | 
laws of the State of New York with its prinoipal office in New 


York City, New York. | 


SECOND: Upon information and belief, Ernst & Ernst 
(hereinafter referred to as "Ernst") 4s and at all times referred 
to in this complaint was a partnership engaged in the practice 


of auditing and accounting in the State of New York. 
THIRD: Upon information and belief, Towor Credit Cor- 


Tower Acceptance Corporation (hereinafter referred to as "Tower") 


| 
poration, formerly known as Tower Universal Corporation and | 
4s a corporation duly organized and existing under the laws of | 
1 


the State of Dolaware, with its principal office in the Stata of 


Florida. . | 


FOURTH: From Septembor, 1961 until the .month of | 
: ee | 
February, 1963, Tower was the owner of all of the outstanding | 


ee eapenenemeneneet 
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stock of Fugazy. rome pee i) eo 


Sire 


PIFTH: As of February 15, 1963, Tower entered into and 
became a party to a written agreemont by and between Tower, 
@ravelmarx, Inc. (hereinafter referred to as “Travelmarx"), a 
New York corporation with its gilaciont office at 40 Wall Street, 
New York City, Fugazy and Mr. Otto Marx, Jr. (which agreement is 


‘ 


provided, for the sale by Tower to Travelmarx of all of Tower's 


z 
stockholdings in Fugazy, for a gross purchase price of $1,400,000 


SIXTH: Plaintif££ is the surviving corporatic» of the 


consolidation of Harch 26, 1963 between Fugazy and Travelmarx. 


| 
| 
| 


| 
| 


| 


SEVENTH: On or about February 28, 1963 all of the 


parties to the- Purchase Agreement did execute and enter into a 


first amendment to the Purchase Agreement. 


EIGHTH: During the year 1962 and as of the data of tha 


Purchase Ayreement Fugazy owned all of the outstanding comron 


heroinafter referred to as the “Purchase Agreement"), and which 
| 


stock of the following corporations engaged in the travel busines 
to wit., FPugazy Travel Bureau, Inc. of Illinois; Fugazy Travel 
Bureau, Inc. of éalifornias Fugazy Travel Bureau, Inc. of Dallas; 
Fugazy Travel Bureau, Inc. of Washington; Fugazy Travel Bureau, 
Inc. of San Francisco; Fugazy Travel Bureau, Inc. of Orange- 


Rockland; Tom Duffy Travel Service, Inc.; Percival Tours; Inc.7- 


Westheim Travel Service, Inc.j and Weatheim Travel Service, Inc. 
of Stamford; (which corporations together with Pugazy are, here~ 


inafter referred to as the “Fugazy Group”). 


NINTH: There was annexed as an Exhibit to the Pur- 


chase Agreomens, as amanded, a copy of the consolidated balanco ; ; 


sheet of the Fugazy Group as of Septerber 30, 1962 and a con- 


seninicsteteiastaemmteirnti 
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aolidated statemont of income and expense of the Fugazy Group 7 


the year ended September 30, 1962. 


TENTH: The consolidated balance sheot of the Fugazy 
Group as of September 30, 1962 and the donsditdaco’ statement of | 
{ncoine and expense of the Fugazy Group for the year ending 
September 30, 1962, as annoxed as an Exhibit to the Purchase 
Agreement were duly certified by defencant Ernst as presenting 
fairly the combined financial position of the Fugazy Group at 
September 30, 1962, and the combined results ofits operations 


for the year then ended in conformity with generally accepted 


eS ne ne 


accounting principles, and a copy of such certification, dated 


December 21, 1962 is annexed to this complaint as Exhibit A. 


"yy TOS TET? 1% — ~_ fe ee ee or + > HaliaF = LC aAwfane& 
ELEVENTH 3 Upon 4nformation and balieLl, cerzenaceante 
are - + 3 my Fey 2oOT = Sy QOf£3D 4 mr 2 a) 
Ernst had knowledge on Decerber 21, 1962 that Yower had entered 


other prospective p 
Fugazy, ana knew or should have known that its certification o 


the Fugazy Group's financial statements would be exhibited to and 


purchasers. 


it 7 


S27 PPTs: ‘ = oa apes ae oa tm Sasori: 
TWELFTH : lated balance sheat of the rugazy 


ber 30, 1962 did not present fairly the cori- 


: 


wy 
q) 
ad 
oO 
pa 
c 
oo] 
o) 
1) 


gs Of Septen 


bined financial position of tha Fugazy Group at September 30, 


1962, in conformity with generally accepted accounting prin- 
ciplos, in that such balanca sheet overstated the net worth of 
the Fugazy Group as of such dato by $167,205.71) and the 
consolicated statement of income ana expense of the Fugyacy Group 


for the year ended September 30, 13962 did not present 


combined results of its operations for the yaar then endcd, in 
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conformity with gonerally accepted accounting principles, in that 
A | 

such statomant of income and expense overstated the incore of th 

Fugazy Group for the tvelve months ended September 30, 1962 by 


$161,403.81. 


THIRTEENTH: Yhe certification of the Fugazy Group's 
financial statements by defendant Ernst was fraudulent in that 


defendant Ernst was grossly negligent and reckless in its 


examination and audit of the financial condition of the Fugazy | 
| 


Group iid 4n certifying such financial statements, did so with- 


out knowledge of the truth or falsity of such certification. 


FOURTEENTH: In reliance on the certification cf Ernst] 


as aforesaid, Travelmarx did execute and enter into the Pu a 


Agceement and did consummate the transaction provided for thera- 


ir by acquiring Tower's shareholdings in Fugazy, on or about 
g 4 - Pi 


February 28, 1963, for a gross purchase price of $1,400,000. | 
| 
FIFTEENTH: As a Girect result of the gross eee aane 
and recklessness of defendant Ernst,- and its fraudulent 
cartification of the Fugazy Group's financial statements as of 
September 30, 1962, plaintiff has suffered damages in an 
aggregate amount equal to the aizterenes between the amount paid 
for the acquisition of Tower's shareholdings in Fugazy and the 
value of. that which was received by plaintiff, the exact amount 
of which difference is not presently known to plaintif£i; no part 


of which has been paid, although duly demanded. 
AS AND FOR A SECOND CAUSE OF ACTION 


SIXTCENTH: Plaintiff repeats and realloges each and 
every allecation contained in paragraph First through Fiftecuin 


| 
‘heroof ae £2 the same wore sat forth $y. Sul2s ‘ere | 


SEVENTELNTH: By reason o/ the above mantioneda purchas 


agreement, Towor became jointly and severally liablo to pluintifg{ 


for tha damages sustained by plaintiff as a result of Che nis- 
representation of the nat worth of the Fugazy Group as set forth 
in the consolidated balance sheet of the Fugazy Group as of 


September 30, 1962 as certified by tne dofendant Ernst. 


EIGHTLENTH: By reason of such right of action 
against Tower, rin? : 1t =} law firms 
} 
Greenlee & Backus and Fowle White, Collins, Gillen, 


frenam to represent it in the prosecr?t 


against Tower until such claim was settled between plaint 


SHhitocataa 
& OD421 9a Ceo 


nection with 


(a) On the first cause of action 
due thereon, with inter 
‘ (b) On the secon 


S51 ,593 212) WLE0 Anteres 


+3 stb ba y 
OLSEDULSCMCH 


action. 


LOFRISCO GALLAGHER & 
Attoxncys. for Plaintiff 
Office & P. O. Address 

10 East 40th Streat 

New York, New York 10016 
686-8410 


. 


SERNST 


*s . i oe ie to 


We have examined the combined balance sheet of the 
Fugazy Travel Group (the +xavel agency subsidiaries). of Tower Universal : 
"= "Gerporation 6S OF September 30, 1962, and the elated Statement of combined 
oe income and expense and retained-earnings deficit ‘for the year then ended, 
Our examidAa zion Was made in accordance with Generally accepted suciting - 
standards, and accor o included such tests of the accounting sccoxds ‘ ; 
3nG such other audivia *oCedures as We Considered necessary. in the — 
carcumstances. Lee SS fas . “ 
ee ee ! . is : ’ P 
ToS! ‘ a hhs = 3 . ‘ ‘ . 
ii oN "© 3a ene ‘opinion, except that certain assets wer ‘) a 
a carzled at estimated et iy which exceeded the cost basis by $383,582 -as f 
a0 “« Gescxribed in Note.C to the financial Statements, and with the explenavion | * +. 
. 4n Nove B regarding eo classification of amounts xecei aveble from and .e'. 
payable to the parent corporation the accompanying balaace sheet and ’ 
< staronent oF income and expense and retained-sarnings deficit present ,’ one 
: fairly * wae combined financial position of ‘the Fugaz tzevel Group oF 5 «4 
Towes UAl vices! Corporation at Se eptender 30, 1962, and ‘the combined ra 


‘ “) sesults os dts operations for 
- - geneza ty accepted, Seeevat ng 


2 Fa ; ee 3 ae 


the yeas then ended, in convommixy with 
pri Veeaered ; : 


aj Now Yori, 


Dae Ah SOx 2 


PP iis 
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Pe ae J /Euunre, i canal 
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SUPREMB COURT OF THE STATE OF NEW YORK 
COUNTY OF NiW YORK 
~as emewswaetewwsweaeaaeneovaawne X 


PUGAZY TRAVEL, BUREAU, INCe, : 


PlaintitY, 3 
VERIFIED ANSWER 
¢ AND COUNTORCLALY 


: 
: 


ERNST & ERNST, rl 
Defendante g 


www nm wanes anewese eee sewn ae FX 


Davis Polle Wardwell Sunderland & Kiendl, answering the 


| complaint herein, alleges as follows: 


FIRST: Denies kmowledge or information sufficient 
to form a belief as to the allegations of paragraphs "Firat", 


| 

| Defendant Exrnat & Ernat through its attorneys, 
| 

| 

|"onira", "Fourch", “sirth', "Sixth", "Seventh", "Eighth", | 
| 

| "Ninth", "Eleventh", and "Fourteenth". | 
| SECOND: Denies paragraphs "Twelfth", "Thirteenth", 
"Fittcenth™. | | 

| THIRD: Denics paragraph "Tenth", except admits 


that tha document annexed to the complaint as Exhibit A is a 


me cayof m Accountants? Report made by defendant with rese 
pect to the combined balance sheet of the Fugazy Travel 
Group of Tower Universal Corporation as of September 30, 192 | 


land the related statement of combined income and expense and 


Mente deficit of the Fugazy Travel Group for the 
year ended September 30, 1962. i‘ : 
FOR A COUTERCLAT 
FOURTH: Doetween June 1, 1962 end Decembor 31, 1962 
er | 


cofcndant rendered certain accounting services for plaintiff 
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‘Gp connection with the examination of financial statemants of 


the Fugazy Travel Group for the year ended September 30, 
1962. 
FIFTH: Plaintiff at all said times knew that said 
| accounting services were being performed, and that defendant 
expected to be paid therefor, and accepted said accounting 
services and received the benefits thereof. 
SIXTH: The fair and reasonable value of said 
| services was $51,954.70, no part of which has been paid 
although payment thereof has been duly demanded. 


plaintiff? dismissing the complaint herein and judgment i 
|aeainst plaintit? in the sum of $51,964.70, with interest , 
thereon, together with the costs and disbursements of this. 


WiIEREFORE, defendant demands judgment against 
|scttons 


Dated: New York, Hew York 
July 26, 1965 


DAVIS POLK WARDWELL SUNDERLAND & tail 
Attorneys for Defendant 
1 Chase Manhattan Plaza 
New York, New Yorle 10005 
HAnover 23400 


STATE OF NEW YORK ) 
t 68.8% 
COUNTY OF NEW YORK ) 


JAMES A, RUSSELL, dDeing duly sworn, deposes 
and says that he is a partner of defendant Ernst & Ernst 
in this action; that he has read the foregoing answer 
and counterclaim and knows the contents thereof} 
that the same are true of his own knowledge, except 
as to those matters stated therein to be alleged 
on information and belief, and that as to those 


matters he believes them to be true. 


Swern to before me this 


ee of July, 1965 


a ee 
oF f 
/ : 


V 


ELGIZAGEITN Beier, 

P iipey Pxbhic, State af 

6,4 1-5453800 Queens county « 
Cert. filedin New York County 
Term Expires March 30, 1964 


ew Vouk 


we ‘ ee he of a Be I Nae kt ob 
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OU pee Sac LIN DHE UNITED STATES DISTRICT COURT 

ie SUES SU folSes | FOR THE MIDDLE DISTRICT OF FLORIDA. 

TAMPA DIVISION. oe ee 2 

S > 4) 4+3' IN PROCEEDINGS FOR THE REORGANIZATION 
1, OR CORPORATLONS . ; ; 


IN ‘THE MATTER oF: 7 i) ae _§ 
2). +) POWER CREDIT CORPORATION, a Cano No. 66-171-Bky.T 
Delaware corporation, and = ek gol et eee = , 


» CONSUMER CREDIT ConPORATION, 
“a Florida corporation, 


: — prea oe ' ‘a a 
roe Een ee Bee FALE 


TAMPA, 95/ 


‘TT 


= 


2 elk ican ORDE K 
‘THIS CAUSE coming on to be heard upon petition of 
GEORGE E, ALLEN, Successor Trustee of. the above named debdtors, 


‘verified ¢ the 20th day of June, A.D; 1967, and the Court having 


taken testimony and heard argument of counsel, and all parties 


at interest having nad notice thercof and having had an oppor- 
tunity to: be heard, it is, upon consideration, the findings of 


this Court that: 


ee ne 


1. It ts to the best interest of aebtor, TOWER CREDIT 

_ CORPORATION, that the prom{ssory note of February 28, 1963, 
payable by TRAVELMARX, INC. to TOWER UNIVERSAL CORPORATION, be 
i and that the best offer in comps somi se available to 
' Trustce at the present | time is the offer set forth in the letter 
- of June 12, 1967, copy ‘of which 4s attached to the petition. 

j 2. Tnat the Trustee is in possession of stipulations 
for dismissal of two of the pending appeals, leaving only the 
Fugazy appeal, which they agree to dismiss on closing. — 


3. Tnat the Trustee has agreed that the sum of 


. $250,000 of the PON Rnes ce paid to WALTER EB. HELLER and in tae i 
event the coi ral position of the obligetion of TOWER CASOIT 
_ CORPORATION and WALTER =. HELIER, pursuant to their financing 
arrangements are not in collateral baiance ay of the date. : 
i “ i : é DE TNR epedly se ce 
i ‘ ’ , gi ue cee We 1 ‘ie 
beer Pe Lf PALS eyes [ive 
EN a ae ae het HIN, 6 1453 
6 


wf 


® t 
* e 
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J ie on ay 
a’ ae ten 0 es 00s Pe ee scan a ao ee A ke ee or sommes ‘iieiniimnaiat . ae oe - 


ua 


fic a peynent is received from the Ernst & Ernst set hems. that such 
i eee additional $35,090 will be paid ‘to WALTER, ye HELLER cox ‘PANY, or 


ree p+ F puch amount thereof as may be necessary to bring sucn account 
: TT Ty into collateral balance. ibe ts <M, f, ee a ue 7 as 
: < : 4 = ‘we Upon representations waite. to this Court on behall 
“I “Fon FUGAZY TRAVEL BUREAU that the pending suit against Ernst & 
Vie : Ernst wiil be diligently pressed; it is ys ee 
on 4 ene ORDERED, ADJUDGED and DECREED that the Trustee may 


% £ accept: the offer in compromise ‘set forth in the letter of 
Pe rere ue 


Ht Pa 32s 1967) | of FUGAZY TRAVEL BUREAU , MARX: & CO., INC. and 


‘OT 50° MARKS Pie y for the payment of $265, 000 cash, together with 


: the geakpninent of the first $35,000 proceeds under the Ernst © 


. 


Ernst suit, and from the proceeds. thereof at time of closing, 


i 
t 


; to authorize the payment of $250,000 thereof to WALTER © ee 


; HELLER € COMPANY, and agree with WALTER E. HELLER € COMPANY 
a that should the financing arrangements between TOWER CREDIT 
 CORPOR TION and WALTER E. HELLER € COM. NY not be in collateral 
balance as of the date of he receipt of. any proceeds uncer 

i the Ernst & Ernsv lita all or such part thereor as 


i may be necessary to bring the account into collateral balance 


‘ ghall be paid and delivered to the said WALTER E. HELLER € 


: . - ° ° 
~ . ‘ : i ° 


’ - 0? . #8 COMPANY. 
“i : ; Ber ae DONE AND ORDERE a at Tampa, Florida, Weis Wes = 
seal of si ‘A.D. 1967. Ts a) ere 
° be ee a le ie : foe ite ag a * 
ie coe Bee oe: ~ Josenh P. Tet 


United States District, Judge 


: ~ be a true 
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General Release 


¢ To All To Whom These Presents Shall Come or May 
Concern, Greetings: 
Know Ye, That George B. Allen, as Successor Trustee 
in Proceedings for the Reorganization of Corporations in the 


United States District Court for the Middle District of 


Florida, Tampa Division, In The Matter of Tower Credit Cor- 


poration, a Delaware corporation, and Consumer Credit Corpor- 
ation, a Florida corporation, et al., Debtors, No. 66-171-Bky-T, 
for and in consideration of the sum of One Dollar ($1) lawful 
money of the United States of America to him in hand paid by 
Fugazy Travel Bureau, Inc., a New York corporation, Marx & 

Co., Inc., a New York corporation, and Otto Marx, Jr., and 
other good and valuable consideration, the receipt whereof 

is hereby acknowledged, has remised, released and forever dis- 
charged, and by these presents does for himself, his heirs, 
executors, administrators and assigns and for each of the Debtors 
in the above-entitled Proceedings, their successors and assigns, 
remise, release and forever discharge the said Fugazy Travel 


Bureau, Inc., Marx & Co., Inc., and Otto Marx, Jr., and any 


guarantor of the claims hereinafter referred to, and their 
respective successors and legal representatives, of and from 
any and all manner of actions, causes of action, suits, debts, 


dues, sums of mone, accounts, reckonings, covenants, contracts, | 


controversies, agreements, promises, variances, damages, judg- 
ments, executions, claims and demands whatsoever at law or in 
equity which against said Fugazy Travel Bureau, Inc., Marx & 


Co., Otto Marx, Jr. and any guarantor of the claims 
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hereinafter referred to, 
or any of the Debtors in the above-entitled Proceeding, ever 
had, now have, or hereafter can, shall or may have for, upon or 
by reason of any matter, cause or thing whatsoever, from the 
beginning of the world to the day of the date of these presents, 
including without limitation, all claims arising out of or re- 
lating to: 
(a) a certain Purchase Agreement dated the 15th 
day of February, 1963 by and among Tower Universal 
Corporation, a Delaware corporation, Travelmarx, Inc., 
a New York corporation, Fugazy Travel Bureau, Inc., 
a New York corporation and Otto Marx, Jr.; 
(b) the Promissory Note of Travelmarx, Inc., 
dated February 28, 1963 in the principal amount of 
$900,000 payable to the order of Tower Universal 
Corporation; and 
(c) the Pledge Agreement executed and delivered 
on February 28, 1963 by Travelmarx, Inc., in favor of 
Tower Universal Corporation. 
This release may not be changed orally. 
IN WITNESS WHEREOF, the said George E. Allen, as 
Successor Trustee as aforesaid, has hereunto set his hand and 
seal the 22nd day of August, 1967. 
S/_George E. Allen 
George E. Allen, as Successor 
Trustee of Tower Credit Corporation, 
et al. 


State of New York ) 
County of New York )§S%- 


On the 22nd day of August, 1967 before me personally 
came George E. Allen, to me known and known to me to the be in- 
dividual described in, and who executed, the foregoing instru- 
ment, and duly acknowledged to me that he executed the same. 


S/Robert K. Adikys 


UNITED STATES DISTHICT COUKT 
SOUIHHIU! DISINICT OF HEW YORK 


eoecreneereweer ene ee ee ew & 


FUSAZY THKAVEL BUREAU, HIC., 


4 . 65 Civ. 2142 
Plaintirr, 2 
STIPULATION OF 
t eagainct- 3 DISCONTINUVANCE 
TOSER CREDIT CORPONATION, ; FT 
i Defendont.. 3 i 


ee ee a 


IT IS HEREBY STIPULATED AND ACREFD that the above 
entitled action be, and the some hereby is discontinued 


witrmout costs to cither party. 


Doted: New York, Kew York 
>. August 22 , 1ov7. 


KRAMER, MARX, GREFNLEE & BACKUS 


i) py_& 02 lpeee 
- A Heber of tert 

Attorneys for Plaintiri 

Office & Post Office Address 

re 2y Hroadway 

Nea York, New York 10006 


Bt 


wd 


LGt 27438 | 


a STRASSER, SPIECELEERG, FRIED & FRANK 


By. * us + fe Pre 
A Mendor of tne Firm 
Attorneys for Defendant 
Office & Poot Office Address 
120 Brondway 
New York, New York 10005 


Re 


“ * 
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TOWER=FUGAZY AGRERIMSNT 


This AGREEMENT dated as of the 15th cay of 
February, 1963 by and among FUGAZY TRAVEL BUREAU INC., 
a@-New York corporation, ¢hereinafter called "Pugazy"), 
Louis V. Fugazy (hereinafter called "Louis"), william D. 
Fugazy (hereinafter called "William"), and Tower 
Universal Corporation, a Delaware corporation, (herein- 


after called "Tower") 
WITVAS SSE TH 


WHEREAS, Fuzazy, Louis,william and Tower have 
entered into an agreement Gated July 26,1961 (hereinafter 
called the “July 26,1951 Agreement")relating to the exchanze 
of stock of Pugazy held by Louis and William for shares of 
Class A stock to be issued by Tower (the name of which 


was then "Tower Acceptance Corporation"); and 


WHEREAS, Such agreement of July 26,1961 was 


amended by letter agreements dated July 27,1961 and October 


13,1961; and 


WHEREAS, Louis and William received under the 
July 26,1951 Asreement an aggrezate of 44,361 shares of 
Class A stock of Tower, of which 10,000 shares are held 
for thair account in escrow by Saxe, Bacon & O'Shea 
pursuant to the provisions of Section 2(a) of said Agreament; 


and 


WHE EAS, Wilijam is a nurty to an Employment 
Agreement with Pucazy dated Nover.be: 1,165] under which 


Tower has -varantegd the perfoitmaunce of cortain obli:a- 


we 


tions of fucavzy; and 
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a 


WHEREAS, Tower proposes to sell all of. the 
outstanding shares of Pu.azy to a third party and in 
so doinz will be obliged to make certain representations 
and warranties covering Fucazy and affiliated corpora- 


tions. | 


WHEREAS, the parties hereto wish to make a 
further amendment to the July 26,1961 Agreement and to 
terminate Tower's ctuarantees under the aforesaid 


employment agreenent. 


NOW, TVEREFORE, in consideration of the foregoing 
recitals and the mutual covenants herein contained, it is 


hereby agreed as foliows: 


are subject to the consummation of the Closings of the 
Agreement to be executed among Tower, Travelmarx, Inc., 
Fugazy and Otto Marx, Jr. (hereinafter called the “Purchase 
Agreement"), a copy of which is attached as Exhibit A 
hereto, including the satisfaction of any conditions 
subsequent set out in such Purchase Agreement or amend- 
ments thereto. tf cuch Closing is not consummated or 

if such conditions subsequent are not satisfied (or waived) 
for any reason whatever, this Azreement and all provisions 


hereof shall be null and void. 


2. Tower hereby releases Pusazy, Louis and Villian 
from any and all claimo or devandis, past, present or future, 
which Tower may have arainst Pucczy, Louis ani ‘/illiam 


pursuant to the representations and warranties contained 


in Section 6 of the July 26,1661 hareement. 
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3. The provisions of Section 2 of the July 26, 
1961 Agreement are hereby deleted and shall be of no 
further force ani effect. In lieu thereof, it is hereby 
agreed that Louis and William hereby eccept the total of 
44,361 shares referred to in ene third recital of this 
Agreement as payment in full for the shares of Fugazy 
delivered to Tower upon the closing of the July 25,1961 
Agreement es amended, and in full satisfaction of any 
and all claims or demands, past, present or future, of any 
character or nature which Louis or William may have 
against Tower arising out of such Agreement as amended; 
and hereby release Tower from any and all such claims or 
demands. | 


4. Tower hareby waives and releases any and 
@ll claims or demands, past, present or future, which it 
may have against j.ouis or William for the return of , 
shares of Class A stock of Tower pursuant to Section 2 
of the July 26,1951 Agreement and the amendment thereto 


Gated October 13,1961. 


5(a) Louis and William agree that the 10,000 
shares of Class A stock of Tower held in escrow by 
Saxe, Bacon & O'Shea shall continue to be held by such 
firm in escrow pursuant to the July 26,1961 Agreement, 
as amended by this Acreement, as eeuurtiy for any claims 
which Tower may have acainst Louis or illliam pursuant 
to tie representations, warranties and indemnity agreement 
made by them pursuant to paracraph 6 horeof. In the event 
ef an arbitration award in favor of Tower with respect 
to any clain aseinet Touts or William for which euch ‘shares 
are held ag security, or in the event that any Such clain 


48 reduced to final jud~ment ina court of competent 
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jurisdiction from which no appeal is pending or can be taken, the escrow 


agent shall be authorized to deliver to Tower such number of saares as may 
be necessary to sctisfy such award of judgment, valuing such shares at the 
closing price of the Tower Class A stock on the American Stock Exchange 

on the date that such award or judgment {s entered. Upon the termination 

of the escrow, any balance of shares remairing thereunder shall be delivered 
to Louis or William, their successors or assigns as their interests may 


appear. 


(b) The aforesaid escrow shall terminate upon the de- 
livery to Tower of a release from ali of the parties to the Purchase Agree-~- 
ment other than Tower, in which Tower is rcleased from all further claims 
or demands, past, present or future, of such other parties under the Pur- 
chase Agreement other than claims under Section 11 (b) thereof; or upon 


the latest of (i) the expiration of the applicable periods cf limitations with 


regpect to all of such claims ond demands, (i!) the final disposition of all 
litigation respecting such claims or demand; timely commenced; or (iii) 
the due dicposition of funds held in escrow under Section 12(g) of the Pur- 
chase Agreement ac the recult of such claims or demands unless such funds 


ave held in escrow as a result of claims or demands arising under Section 


Ll (b) of the Purchase Agreemett. 


(c) Louis or William shall have the right, at any tire 
and from time to time, to obtain the release of the shares of Class A stock 
of Tower held for their account in escrow under paragraph (a) of an Section, 
upon concurrently depositing with the escrow agent readily marketable 


securities which have a fair market value at such time of at least $50, 000. 


The valuation 


. 
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of the prerosed substitutse cottacera) sto be determined 


by the Roard of Directors of Tower, and such valuation, if 


made in ¢ood faith, shall be conclusive, ae 
(4d) In tho event that Saxe, Bacon & O'Shea shall ~ 


cease to serve as counsel for Tower, Tower shall have 
the right to direct Saxe, Bacon & O'Shea to deliver the 
shares held in escrow to such other firm of attorneys 

as may then be serving 4s general counsel for Tower, 
which firm shall hold such shares ace substitute escrow 
agent hereunder. Notice of such substitution and the 
acceptance of the escrow by the substituted escrow agent 
shall be given in writing to Louis and william simultan- 


eously with such sudstitution. 
"0(a) Louis and william represent and warrant 


that, insofar as the representations and warranties set 


forth in Section 1 [except Paragraphs (c), (dad), (e) and (q) 


of the Purchase Asreement relato to the Fusazy Group 

ee 
Corporations (as defined in said Purchase Agreement) {° 
such representations and warranties are true and correct; 
and that Tower will suffer no loss, damage or expense 
of any character, including attorney's fees and expenses, 
@s8 a result of making such representations and warranties. 
It is understood and agreed that Louis and Willian shall 
have no liability to Tower by reason of any liability 
which Tower may incur under the provisions of Section 


ll(b) of the Purchaso Agreement. 
(6) Louis and William further represent and 


wa AF wT “ns 
arrant that any representations and warranties concernin 
a & T Fr, 


the aforesaid corporations (except as indicated in 
f oe 


siemens we 
Paragraph (a) of this Section 6) rade in any cortificatea 


or letters delivered by officers of Tower at tho Closin< 
of the Purchase Agreement, if such certificates or 
letters are delivessi with tho written consent of 


Louis and Willian, will be true and correct and that 


' 
{ 


= 


Towor will suffer ne loss, damsceé or expense, dncluding etteracy's fees ead 
expenses, ana result of delivering euch certifferten er Jattors insofar 23 


they relate to tne sforesaic corporations. 


(c) Notwithetanding the release of claime end demanda 
act forth in Section 2 hereof, the represcatations end warranties of Louis 
and William in Parograpbe (2) and (b) of thie Section 6 shall be upplicable 
regardicse of the time of occurrence of the eventa or atate of facts a6 & 
result of witch the representations and warrantios in Section 1 of the 


Purchase Agreement are not true and correct 


(2) Louls and William further agree to erosc-indamnily 
Tower aysinet any Usbility which Tower may facur under the provisions of 


Section Il {2} of the Purchese Agreement, 


¢ 
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(e) For the purposes of ite Gaveennhi: offsets 
made against the Secured Note referred to in the fuivelvene 
Agreement shall he considered as a loss, damare or 
liability incurred by Tower, except insofar as such offests 
‘arise out of a claim against Tower under Section 11(b) 


of the Purchase Agreenent. 


(f) Notwithstanding anything contained in 
the foregoing provisions of this Section 6, Louis and 
William shall have no liability or responsibility of 
any character ¢co Tower by reason of any liability which 
Tower may incur as the result of an undisclosed 
liability of Tom puffy Travel Service Inc., Percival 
Tours, Inc., Travel, Inc., Westheim Travel service 
Inc., or Westheim Travel Service Inc. of Stamford 
which arose out of acts ar ominsions occurring prior 
to the acquisition of control of the respactive 


corporation by Tower and of which neither Louis nor 


William had ectual lkmowledce prior to the date hereof. and which 
they did not disclose to officers or directors of Tower. 


7. William does hereby release Tower from any 
and all clains or demands, past, present or future, of 
any character which he has or may have against Towor 
pursuant to the Employment Agreement dated November 1,1961 


referred to in the recitals to this Agreement. 


8. Any controversy or claim arising out of or 
relating to this Agreement or the breach iheneue shall 
be settled by arbitration, such arbitration to be helJd 
tn New York City in accordance with the rules of the 
American Arbitration Association and gulrment on the 
award rendered by the arbitrator may be entered in any 


court having jurisdiction theroof, 
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9. All rights and remedies of Tower hereunder + 
and under any other document made pursuant to or . . 
tnedilental to this Acreement or otherwise shali be 
cumulative and severable. The exercise by Tower of 
any one or more rights or remedies hereunder or thereunder 
shall not preclude Tower from exercising any other of such 
rights or remedies hereunder or thereunder at the same 
or any other time or times; nor shall the invalidity 
of any term or provision hereof or of any such document 
or instrument render invalid any other term or provision 


thereof or hereof. 


10. All notices, requests, consents and other 
communications hereunder shall be in writing and shall 
be dolivered by hand or mailed by registered or cersified 


mail, postace prepaid, addresseo as follows: 


If to Tower: 


Tower Universal Corporation 
331 Madison Avenue 
New York, N.Y. 


with a copy to: Strasser, Spiegelberg, Fried & Frank 
120 Broadway ; 
New York, N.Y. 


f to Pugazy: 


president, 

Fugazy Travel Bureau inc, 
351 6th Avenuo 

Now york, WY. 


with a copy to: Kramer, farx, Greenlee & Backus 
29 proadway 
New York, N.Y. 
If to yJouis or William Fu7azy: 
c/o Fuzazy Travel Bureau Ine. 
351 6th Avenue 
New York, N,Y. 


with a copy to: Jo¥eph F. vonano, rsoq. 
2/T jroaunay 


Now york, N.¥- 


~S. 


Any party shall have the right to specify in 
writing a chanze of address to which subsequent notices 


to such parties shall be given. 


ll. This Agreement supersedes all prior negotiations 
and contains the entire understanding between the parties. 
It may be modified only in writing signed by the party 


against whom the modification is asserted. 


12. This Agreement shall be interpreted in 


accordance with the laws of the State of New York. 


13. This: Ax peoneaes shall inure to the meee 
of and be binding upon the heirs, successors and assigns 


of the respective parties hereto. 


IN WITNESS WHEREO?, the parties hereto have 


executed this Agreement this day of February,1963. 


FUGAZY TRAVEL BUREAU INC. 
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BY 


KNOW ALL MEN BY THESE PRESENTS, that GHORG:e E. ALLEN, 


as Successor Trustee in Proceedings for the Reorganization of 


Corporations in the United States District Court for the Middle : 


District of Florida, Tampa Division, In the Matter of Tower 


Credit Corporation, a Delaware corporation, and Consumer 


Credit Corporation, a Florida corporation, et al, Debtors, 
No. 66-171-Bky-T (hereinafter called the "Assignor"), f 
and in consideration of the sum of One Dollar ($1) lawful 


money of the United States of icici to him in hand paid by 


MARK & CO., INC., a New York eorporation (hereinafter called 


the "Assignee"), and other good and valuable consideration, 


t whereof is hereby acknowledged, has sold, assigned, 
transferred and set over, and by these presents does hereby 


sell, assign, transfer and set over unto the Assignee, its 


successors and assigns, without recourse, all claims which 


limitation, all rights which the Assignor now has or may at 


any time hereafter have against William D. Fugazy and 
Louis V. Pugezy under or arising out of the Agreement dated es ; 
of February 15, 1963 (hereinafter called the "Tower-Fugazy 
Agreement"), by and among Fugazy Travel Bureau, Inc., a New 

York corporation, Louis V. Fugazy, William D. Fugazy and 

Tower Universal Corporation, a Delaware corporation, as amended, 

and all rights which the Assignor now has or may at any time 

hereafter have in and to any and all shares of stock of 

Tower Credit Corporation owned by William D. Fugazy and 

Louis V. Fugazy and held by the Assignor as collateral security 


: : - . ; ‘ € 
for the obligations of William D. Fugazy and Louis V. Fugazy 
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_ This Assignment shall be construed in accordance 
with and governed bythe laws of the State of New York. 

This Assignment may not be changed orally but only 
by an instrument in writing signed by the person against 
whom enforcement of any waiver, change, modification or 
discharge is sought. 7 

This Assignment may be executed in any number of 


counterparts, each of which for all purposes shall be deemed 


to be an ariginal. 


IN WITNESS WHEREOF, the said GEORGE E. ALLEN, 4s 
Successor Trustee as aforesaid, has hereunto set his hand and 


seal the eae] day of August, 19 Ce 


a ee Me: 
_ George s. Alten, as 
a 7a of Tower Credit eae Lon, 


AMAmMT AY MW Vorts 
STATE Vib NG u AK ) 
\ : sy. 


COUNTY OF NEW YORK 


On the 177. day of August, 1967, before me 
personally came GEORGE E. ALLEN, to me known and Known 
to me to be the individual described in, and who executed, 


the foregoing instrument, and he duly acknowledged to me 


LAK Bedches 


__LGdan/ y Public 


that he executed the same. 


é ROBERT K. ADIKES 
sage ig Stote of Mew Yor! 
No. 31-0019350 a 
Qual.fied in New York County 
Cert. {ced with Queens Co. Cix 
Commmssan Lepires ilurch 40, 1559 
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DEFENDANTS' NOTICE OF MOTION FOR JUDGMENT NOV 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK . 
ecm ee etee He eee Me RR eee meme x 
MARX & CO., INC., et al.- 
plaintiffs, 
-against- 
THE DINERS" CLUB, ana ata el eee 
Defendants. 
-against- : 
WILLIAM D. FUGAZY, et ano., 
Third-Party 
Defendants. 
ie een ch Ra eit ipa inte ice eorsesen ss x 
WILLIAM D. FUGAZY, et ano., 
Plaintiffs, 
-against- 
THE DINERS” CLUB, INCs, et ‘al., 
Defendants, 
~against- 
BREE & CO., INC., et cig, 
Additional 
Defendants cn 
the Counterclaims. 
ares cs ehcp ek bias a pes oe i aera nen ee x 


SIRS: 


70 Civ. 
(ROW) 


MOTIO? 


ROTICE OF 


PLEASE TAKE NOTICE that upon the annexed affidavits 


of Joseph J. Santora, sworn to on June 26, 1975, 


exhibits submitted therewith, 


and the 


and upon all prior pleadings, 
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papers and proceedings submitted to the Court in this action, 
defendants will move before this Court in the Courtroom of 
the Honorable Robert J. Ward, U.S.D.J., Room 2104 of the 
United States District Courthouse for the Southern District of 
New York at Foley Square in the Borough of Manhattan, City of : 
New York on such date as may be determined by the Court, for 
judgment in favor of defendant, The Diners’ Club, Inc., on | 
plaintiffs’ contract claim notwithstanding the verdict, pursuant 
to Rule 50(b) of the Federal Rules of Civil Procedure, or 
alternatively, if such relief is denied, for a new trial on the 
contract claim or for an order granting that siaisti ¥en be 
required to remit all damages awarded to them on said claim, 
pursuant to Rule 59 of said Rules, and for judgment in favor of 
defendants as against -each and every plaintiff on defendants’ 
counterclaims, notwithstanding the verdict, pursuant to Rule 
50(b) of said ides 3 or, alternatively, if such relief is denied, 
to obtain a new trial on the counterclaims, pursuant to Rule 59 
of said Rules, along with such other and further relief as the 
, Court may deem just and proper. 
“Dated: New York, New York 
June 26, 1975 
Yours, etc., 
HARDEE BAROVICK KONECKY & BRAUS 
Attorneys for Defendants 
One Dag Hammarskjold Plaza 


New York, New York 10017 
Telephone: (212) 754-1430 


ee eT ee 
A Menber of the Firm 
TO: . HARRIS, FREDERICKS & KOROBKIN 
1271 Avenue of the Americas 
New York, New York 10020 


OLWINE, CONNELLY, CHASE, O'DONNELL & WEYHER 


299 Park Avenue 
New York, New York 10017 


es 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ca ee ee ee a ee ee ee ee ee ee ee we me ee me me eS ae ee wm ee 


MARX & CO., INC., et al., 


{ Plaintiffs, 


-against- 
Consolidated 
> THE DINERS' CLUB, INC., et al., Case 
70 Civa 3064 
Defendants. 
- 72 Civ. 4324 (ROW) 


-against- : 
AFFIDAVIT 
OF MOTION 
Third-Party 


i 

| WILLIAM D. FUGAZY, et ano., IN SUPPORT 
i 

t 

Defendants. 


i WILLIAM D. FUGAZY, et ano., 


-against-— 


t 
pcume Athmate w6te ste omy Oe cast Sah See ee my are se apace toe 


THE DINERS' CLUB, INC., et al., 


Defendants, 


| 
Plaintiffs, 
| 
| 
| 


MARX & CO., INC.;, et al., 


| 
2 oe 
| -against- 
t 
| 


Additional 


Defendants on 
the Counterclaims. 
Settee eee es en we eee we ee we ee ee we ae we ee ee me ee ee x mi 
1 
STATE OF NEW YORK | 
SS.: 

COUNTY OF NEW YORK . : 

| 


~~ oo 


JOSEPH J. SANTORA,being duly sworn, deposes and says: 


1. Deponent is a member of the bar of this Court and 
the State of New York, and is a member of the firm of Hardce 
Barovick Konecky & Braun, counsel for Aigaiaiacinn ‘tbvaitin, 
Deponent was trial counsel for defendants during the trial of 
this action and is fully familiar with the facts and circumstances | 


i set forth herein. 


2. This affidavit and the accompanying memorandum of 


enn eeeememnnanemmniennpenemmnammenammmnaaminmtnemnmanenemenmnnmanienetl 


law are submitted ee tem of the Court to support and 

; supplement the oral motions of defendants The Diners' Club, Inc. 
("Diners") and Diners' World Travel, Inc. ("DWT") made to the 
‘Court on May 28, 1975 seeking relief as hereinafter set forth. 

: Copies of exhibits received in evidence which are referred to 


herein have been separately bound and are submitted to the 


Court herewith. Also submitted herewith and annexed hereto is 


| 
| 
| 
{ 
| 


: deponent's supplemental affidavit relating to the letters dated 
oe 23, 1975 submitted to the Court on the subject of 
') plaintiffs’ proposal of « rebuttal witness and deponent's 
' objection thereto. | 
The Background of The 
Instant Motion 
3. The trial in this action commenced on May 6, 1975. 
On May Pa, plaintiffs' case was concluded and defendants moved 
for a directed verdict based on plaintiffs' failure to state a 
prima facie case with respect to each of their three claims - 
alleged fraud occurring in Mise, <ebbenea fraud occurring in 1968, 


and alleged breach of coniract occurring in 1969 (hereinafter 


| 
| 
| 


| 
| 


"the contract claim"). On May 15, the Court dismissed the 1967 


fraud claim and denied defendants' motion with respect to the 
remaining two claims. Defendants then commenced their case 
in defense of plaintiffs' remaining claims and in prosecution 


of the counterclaims, and concluded on May 23. 


i, 
t, 


i: 


‘ 


} 
j 
‘ 
’ 


4. On May 23, plaintiffs presented on “rebuttal" the 
p 


‘testimony of Mr. Friedman-and the parties rested. Defendants 


i 


moved for a directed verdict on each of plainti 
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claims and plaintiffs moved on the counterclaims. Both motions 


were denied by the Court. 


5. Closing stai-ments and charges to the jury were 


‘made on May 27. On May 28, the jury returned its verdict 


:: denying plaintiffs' 1968 fraud claim and the counterclaims, and 


etch warticiraine aa images indi seit 


- awarding plaintiffs damages in the amount of $533,000 on their 
contract claim. Defendants orally moved for judgment notwith- 
standing the verdict with respect to plaintiffs' contract claim 
‘and the counterclaims, and for a new trial. The Court reserved 


i 
decision on the motions subject to the receipt of formal papers. 


‘At defendants' request, the Court directed that papers in suppor: 
| 


of the motion be submitted by June 18 and subsequently granted 


an extension until June 26. 
The Instant Motion 


6.. Defendant Diners, pursuant to F.R.C.P. Rules 50(b) 


and 59, seeks judgment in its favor on plaintiffs‘ contract clail 


: notwithstanding the verdict, and seeks a new trial on the 


grounds that: 7 - 


a) plaintiffs failed to produce sufficient 
evidence to meet their burden of proof; 


b) the verdict of the jury necessarily involved 


an erroneous determination of law; 


c) the evidence was overwheimingly in favor of 


Diners. 


7. %In the event the requested relief is denied, 
Diners seeks alternatively, pursuant to F.R.C.P. Rules 50(b) 
and 59, to obtain a new trial on the contract claim or to obtain 
an order directing that plaintiffs be required to remit the 


' damages awarded to them on said claim as hereinafter set forth. 


8. Defendants, pursuant to F.R.C.P. Rules 50(b) and 
59, seek judgment against each and every plaintiff on their 
counterclaims, notwithstanding the verdict and seek a new trial 


on the grounds that: 


a) the said counterclaims were clearly 
established and plaintiffs presented no evidence 
or only insufficient evidence in defense thereof, 
and the jury's verdict included erroneous determina- 


tions of questions of law; 


b) the evidence on the said counterclaims was so 
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overwhelmingly in favor of defendants that the verdict 


should be set aside. 


9. In the event the requested relief is denied, 
defendants seek alternatively, pursuant to F.R.C.P. Rules 50(b) 


and 59, to obtain a new trial on the said counterclaims for the 


reasons hereinafter stated. . 
PLAINTIFFS! CONTRACT CLAIM 
Introductory Statement 


10. In 1967, Diners purchased the assets of plaintiff 
company, Fugazy Travel Bureau, Inc. ("FTB"). The Acquisition 
Agreement (*Ex. 5) rovided, inter alia, that in certain circum- 
request Diners to register the shares of Diners stock 
received by plaintiffs under the Acquisition Agreement (herein- 
after "the agreement"). At that time, William Fugazy was a 
@irector of Diners and he, Marx and Louis Fugazy were directors 
of Diners/Fugazy Travel, Inc. ("DFT"), the former name of 
defendant pwr. The Fugazys were officers of DFT in April 1969, 
and from April, 1968 through February, 1969, William Fugazy was 


president of Diners as well. 


cen ET LL AS 
. 


*The letters "Ex." followed by letters and numerical figures and 
"tr." followed by numerical figures are used herein to denote 
references to exhibits received in evidence and pages in the 
trial transcript, respectively. 


i 
% 
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separately pleaded in the complaint herein, but was included in 
the complaint, as part of plaintiffs' Rule 10b-5 or fraud claims. 


' Paragraph 1ll(h) of the complaint alleges in pertinent part, that 
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; 11. Plaintiffs‘ so-called contract claim was not 
j 
j 


"Pursuant to the .. . Purchase Agreement... 

Diners filed a registration statement . 

i on August 28, 1969, failed and refused to 

use its best efforts to cause such registra- 

tion statement to become effective"... 


i 
In the pre-trial order submitted in this case, plaintiffs also 
: allege that Diners filed a registration statement on August 28, 
; 1969 “but failed and refused to sine best efforts" to cause 
i it to become effective. (par. 9) In neither the complaint nor 


the pre-trial order did plaintiffs allege that Diners failed to 


promptly file the registration statement. 


12. In the pre-trial order, defendants denied 
liability to plaintiffs on the allegations in the complaint and 
further alleged that plaintiffs suffered no damage from the 
failure of the registration statement to become effective. 

(par. “22; 23) 


The Presentation of 
Plaintiffs‘ Case 


put the agreement (Ex. 5) in evidence. No testimony was elicited 
concerning the agreement, but plaintiff{s' counsel simply read a 


portion of Section 10.2(b) aloud to the jury. 


{ 

fi 

bps 3 th 
13. In support of their contract claim, plaintiffs 


t 
| 


wee: Paw wows. 
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14. Plaintiffs also put te evidence their request for 
registration under the deveenene Gated April16,, 2969 (Bx. 27) 
and Mr. Faunce's copy of that letter (Ex. 28). In requesting 
registration, plaintiffs advised Diners as £ollows: (Ex. 27) 


"In connection with such registration, 
the undersignec are prepared and offer to 
advance you an amount sufficjent to reim- 
burse you for one-half of all registration 
fees and expenses as provided in said 
paragraph 10.2(b} and to furnish the 
andemnity agreement referred to therein." 
(emphasis added) 


15. Plaintiffs did not offer any pertinent testimeny 


' concerning Exhibits 5, 27 or 28 apart from identifying the 


documents. In addition, plaintiffs put in evidence, without 


‘ pertinent testimony, the notice for Diners' annual shareholders 


meeting (Ex. 13), a memorandum dated April)24 71969 from Mr. 


Johnson to Mr. Herd (Ex. 29), the registration statement filed 


by Diners on August 28, 1969 (Ex. 30), Diners' 1969 annual 


report to shareholders (Ex. 31), a letter from ‘the 


' Securities and Exchange Commission (hereinafter “the S.E.C.") 
Gated October 16, 1969 commenting on the registration statement 


(Ex. 39), a letter of Diners' counsel dated October 20, 1969 


(Ex. 40), and a list of price quotations for Diners' common 


stock. (Bx 48). 


16. Plaintiffs also put in evidence a letter from 
Diners' counsel dated January 29, 1970 to the selling sharehcléers 


involved in the registration statement enclosing a letter from 


: 
| 
| 


~e 
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the S.E.C. asking Diners to withdraw the registration statement 


(Ex.. 33), Faunce's letter dated February 18, 1970 advising the 


‘ S.E.C. that Diners was withdrawing the registration statement 


(Ex. 41), Marx's letter dated March 11, 1970 (Ex. 42) and the 


response of Diners' counsel dated March 16, 1970 providing Marx 


with the opinion he had requested in lieu of registration (Ex. 43). 


With respect to Exhibits 33 and 42, Marx testified that he did ‘° 
not wish to withdraw the registration statement at that time and 


did not recall agreeing to withdraw it. (Te. OL). 


a7 At pidineitbet eouasentc request, the Court took 
Judtotal notice, over defendants' objection, of an annual report 
of the Securities and Exchange Commission (Ex. 54 fo: identifica- 
tion) which indicated that for the period from July, 2969 through 
June, 1970, the mediiac time for registration statements to 
become effective after filing was 70 days. Then plaintiffs' 
counsel read aloud from some of the exhibits referred to in 


paragraphs 14-16 above. 


ies Abthdueh all cee wiekueiees took tire stand with 
respect to plaintiffs' three claims then in suit, not one of them 
testified as to any act or omission by’ Diners to) support a claim 
that Diners failed to use its best efforts to cause the 
registration statement to become effective after its Liding: on 
August 28, 1969. In fact, none of the plaintiffs testificd as 
to any alleged act or omission by Diners in conflict with or 


outside the scope of the terms of the agreement in any way. 


eee + come 
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19. The only Gavemiies even remotély related to that 
subject was Mr. William Fugazy's vague statement that he "felt" 
Mr. Faunce and Mr. Johnson were trying to tetany ERE registration 
statement. (Tr. 310-313) -However, when asked upon cross- 
examination, Fugazy could provide no specific testimony to 
support such a "feeling". Indeed, Mr. Marx testified that 
Diners could do nothing further to process the registration 


statement subsequent to thé August 28, 1969 filing until Diners 


received comments from the S.E.C., which was “normal” (Tr. 874), 
and plaintiffs' Exhibits 39 and 40 establish that Diners did 


not receive the initial S.E.C. comments until October 20, 1969. 


20. It was established that Mr. Fugazy, as a director 
of Diners participated in the efforts to file and process the 


: 
registration statement, signed the registration statement filed © | 


on August 28, 1969, participated in activities and attended 
Meetings in connection with Sneha aenereS to comply with 

the S.E.C. comments. (Ty. 210; 300-301s Ex. 30) Yet; neither 
Mr. Fugazy nor any other giles testified that plaintiffs 
ever made any objection to or any comment relating to Diners' 
efforts to cause the registration statement to become effective 


prior to March, 1970. - 


21. %In fact, Mr. Fugazy admitted that Diners had 
sincerely tried to comply with the S.E.C. (Tr. 314-17) and he 
did not think anyone at Diners was purposely trying not to 


register the stock. (Tr. 310) Furthermore, he admitted that 
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| he did not think the Diners Board of Directors was trying © 


@o anything improper in connection with the registration state- 


| 


; Ment and that he, as a director, was ina position to know if 
, 


{i they were. (Tr. 310) 


Ca 


22. Mr. Fugazy also testified that compliance with 
the S.E.C. comments was a "monumental task" and, in connection “ 
with Diners' efforts to achieve that monumental task, testified, 
‘+: aS follows: (Tr. 315-17) 

3: "No, I believe Diners Club tried to comply 
ue with the SEC request. It got to be a very 
7 slow and tedious problem... I believe 
: ‘that up to the time of the Continental 
tender that an effort was being made to 
comply with the SEC." (Tr. 317) 
23. On cross examination, it was established through 
Mr. Marx that plaintiffs did not consider registration of their 
shares by Diners a necessity, and were amenable to any method 
of getting some money. (Tr. 872) Mr. Fugazy testified that he 
and Mr. Marx may even have agreed to withéraw the registration 
Statement. (Tr. 309) Mr. Marx testified that he agreed to 
‘ withdraw the registration statement in return for other considcera- 
tien, but his proposal was rejected by Diners. Marx recalled 


that plaintiffs made another proposal in lieu of registration 


which Diners also rejected. (Tr. 875-76) 


24. On cross examination, Mr. Marx admitted that 


plaintiffs had never paid to Diners any portion of the expenses 
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connected with the registration statement. (Ex. P, Tr. 877-79) 


‘This, of course, was in direct contradiction of plaintiffs' 


advice to Diners that they would advance to Diners an amount 
sufficient to pay for half the fees and expenses connected with 


the entire registration. (Ex. 27) 


25. Throughout the presentation of plaintiffs' 
entire case, no shred of evidence was adduced and no allegation 


was made that Diners had failed to promptly file the registration 


statement. Accordingly, although deponent questioned each 


- plaintiff on the allegation that Diners had failed to use its 


best efforts to cause the registration statement to become 
effective after it nad been filed, there was no need to cross 
examine plaintiffs on the facts leading up to the August 28 
filing, and no such cross examination was Ruane. The 
Situation remained the same when plaintiffs were called and 


examined on defendants' case. 


Defendants' Motion 
For A Directed 
_ Werdict At The 
Close of Plaintiffs' Case 
26. At the close of plaintiffs‘ case, it seemed clear 
that plaintiffs had completely failed to make ovt a prima facie 
case that Diners had breached the agreement by failing to use 
its best efforts after the August 28 filing. Section 10.2(b) of 


the agreement, upon which plaintiffs' claim is predicated, pro- 


vides as follows: 


A-245 


“Unless Diners shall have received an 
opinion from its counsel that registration 
is not required, or if Diners and all such 
registered holders, together proceeding 
expeditiously and in good faith after such 
notice, cannot obtain from the Securities 
and Exchange Commission a 'no-action' letter 
with respect to the sale of such shares, 
then Diners shall promptly file a registra- 

{ tion statement and use its best efforts to 
i cause such registration statement to become 
effective." (emphasis added) 


27. Section 10.2(b) specifically authorized Diners to - 


include in the registration statement such other shares "as it 


may desire", and further provided that, notwithstanding anything 


_to the contrary, 


! “Diners need not file any such registration 

" statement until it may lawfully use its 

: regularly prepared fiscal year end financial 
statements, as a part of such registration 
statement." 


28. Section 10.2(b) also provides the following: 


"The notifying holders shall pay Diners 
in advance an amount sufficient to reimburse 
Diners for one-half of all registration fees, 
printing costs, auditing fees (but only in 
excess of normal fees paid by Diners for its 
fiscal year end audit), legal fees and all 
other incidental out-of-pocket expenses in- 
curred in connection with such registration 
statement." (emphasis added) 


) 


| Section 10.2(c) of the agreement provides the 
following: 

“Any registration by Diners of shares... 
under paragraph (a) or (b) of this Section 10.2, 
shall be conditioned upon the holders of such 


shares delivering to Diners...an indemnity 
sae a ee ee eee en ee 
agreement, in customary rorn, iadennirying such 


persons against liabilities based on untrue 
statements in or omissions from the registration 
statement made in reliance on information furnished 
to Diners by such holders." (emphasis added) 
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| vides that plaintiffs' right to seek registration for their 


anaes. *, : 
( 
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29. Thus, the express language of the agreement pro- 
shares and Diners' obligation to file a registration statement 
arose only after 

1) notification by plaintiffs, 

2) the mutual cessation or abandonment of any activities 


seeking alternate methods to obtain a no-action letter in lieu of 


registration, | “Fa 


3) the ability of Diners to use its regularly prepared 
fiscal year end financial statements, 


4) the advance payment to Diners by the notifying 


- holders of an amount sufficient to reimburse Diners for one-half 


the fees and expenses connected with the registration statement, 
and 
5) the delivering by the notifying holders to Diners 


of an indemnity agreement in customary form. 


Only after the filing of the registration statement did Diners' 


obligation to use its best efforts arise. 


30. Plaintiffs clearly failed to offer any evidence 
relating to the abandonment of the activities in lieu ef regis- 
tration or the delivery of the indemnity agreement. Plaintitfs 
had, in fact, admitted the non-performance of their obligaticn 


to make the advance payment of registration expenses (Ex. Pi 


Tr. 877-79). Thus, plaintiffs had failed to prove that Diners 
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had any obligation to file the registration statement or use 
its best efforts thereafter to cause it to become effective. 


In addition,plaintiffs had offered absolutely no evidence 


; relating to any alleged failure of Diners to use its best 


efforts in breach of the agreement, and the only evidence 
adduced on plaintiffs' case actually established that Diners 


had not failed to use its best efforts. (par. 20-22 above). 


3... “TRUS; in moving fox directed verdict, defendants 
contended that plaintiffs' claim was “hanging in the air without 
one piece of supporting evidence" ae asked that it "be stricken 
at this point" (Tr. 910). The Court responded: "I think they 
are in trouble on that one, frankly,for reasons even beyond 
what you have adverted to" (Tr. 919. Although the Court denied 
the motion at that time, it indicated it woreta consider the matter 
again “at the close of all of the evidence" (Tr. 924). 

The Presentation 
Of Defendants' Case 

32. In presenting their case,. defendants put in 
evidence testimony and documentary evidence on plaintiffs' 

1968 fraud claim and defendants' counterclaims as well as the 
contract claim which is the subject of the instant motion. 


The evidence presented by defendants conclusively established 


that plaintiffs were completely precluded from any recovery en 


their contract claim. 


| 
| 


: 
| 
| 


i 
| 


} 
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33. Defendants established that the activities to 
seek alternatives to registration, the cessation of which 
was ek indispensable predicate to Diners' obligation to use 


best efforts, continued well into June (Ex. MMM, NNN) and even 


later (Tr. 872-73), and that such activities were primarily 
pursued by plaintiffs in an attempt to avoid the expenses and 


effort of a registration statement. 


S43 On May EA); 1969, Mr. Marx met Mr. Faunce, presi- 
dent of Diners, and proposed alternatives to registration. 
(Ex. 55) Marx had previously met with Diners' counsel, Mr. Weber, 
to discuss alternatives to registration. (ex. 55) Inva Letter, 
Gated May 19, 1969, Marx set forth his proposal in detail so 
that plaintiffs' shares "would not have to be registered at this 
time". (Ex. MMM) Marx pointed out to Faunce that 

"This plan would eliminate the costs of a 

registration statement and the disclosure 

of a great deal of complicated information." 
Marx also invited Diners to make additional suggestions for 
alternative proposals in lieu of registration. He then 
advised Mr. Faunce that upon his return from his impending 


trip to Europe "a decision can be made to either register our 


shares or take some action on some alternative plan". (Ex. MMM) 


35. On June 12, 1969, Marx wrote to the Fugazys to 
tell them that upon his return from Europe he had been advised 
by Diners that its Board of Directors, of which Mr. William Fucazy 


was a member, had disapproved Marx's proposed alternative plan. 
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(Ex. NNN) Marx told the Fugazys that registration and sale of 


their shares was not particularly advantageous to them at that 
time and reminded them that "under our agreement we pay for half 


of the cost of such registration statement". (Ex. NNN) Although 


"Marx advised the Fugazys that he had agreed to try to register 


the shares (Ex. NNN), shortly thereafter, on June 17, he wrote to 
Harold Johnson (Ex. 000) enclosing a copy of his May 9 proposal 


for Johnson's consideration. 


36. Mr. Marx admitted that he had rurther discussions 
concerning possible alternatives to registration with various 
officials and representatives of Diners including Messrs. Weber, 


Flug, Hays and Bloomingdale through July and August (Tr. 872-73). 


37. Section 10.2(b) of the agreement specifically 
authorized Diners to include in the registration statement for 
plaintiffs' shares such other shares as Diners “may desire". 

The agreement provides no limit as to the number of such other 
shares or shareholders, and no limitations as the time, expense 
or effort which could be involved in including such other shares. 
In July, 1969, Diners authorized the inclusion of $10 million 
worth of other shares in the registration statement pursuant to 
Section 10.2(b) (Ex. FFFF). Mr. Fugazy informed Mr. Marx of this. 
(Ex. FFFF) It seems that plaintiffs did not attempt to raise 
any objection to this and in fact approved of it. (Ex. FFFF). 
As indicated in the registration statement (Ex. 30) the shares 
of cighteen shareholders other than the plaintiffs were included 


in the registration statement. 


gg 
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38. Defendants established that plaintiffs never 


i performed their obligations to make advance payment of registra- 


tion expenses and to deliver the indemnity agreement to Diners 


! as they were I red to do by Sections 10.2 (b) and 10.2(c) 


; GE the agreement an@ as they agreed to do in requesting registra- 


tion. (Ex. 27) Plaintiffs’ obligations were conditions precedent 


to any obligation of Diners to use its best efforts under the 


- express language of the agreement. (par. 28 above) An accord on 


August 27, 1969 wherein Diners agreed to accept new obligations in 


substitution for plaintiffs' obligations to make advance payment 


and deliver an indemnity (Ex. WWW, IIIT) resolved the matter. 


39. On July 15, Faunce wrote to plaintiffs advising 


them that Diners was “in process of preparing a Peqistraticr 
statement" and reminding them that Section T0eL2i(b) ofthe 
agreement required plaintiffs to pay Diners in advance an 


amount sufficient to cover half the costs of the registration 


statement. (Ex. PPP) Faunce further advised plaintiffs that 


‘their share of the costs were estimated at $35,135 and stated 


ee ae a 


‘the following: 


"Accordingly, before we proceed further 
with the registration, we would Izke ‘to have 
your check made out to us in the amount of 
$35,135, representing one-half of the foregoing 
fees, costs and expenses, in accordance with 
the acquisition agreement. If the final, fees, 
costs and expenses should turn out to be less 
than the above total. you will of course be 
reimbursed for one-half of the difference. 

On the other hand, if such fees, costs and 
expenses should turn out to be more than 

the above, you will be required to pay to us 
one-half of the excess.“ (emphasis added) 
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40. On August 15, Mr. Weber, Diners' counsel, 


repeated Mr. Faunce's demand for payment and advised plaintiffs 


that "Upon receipt of your check in that amount, the Company 


is prepared to proceed to file the registration statement" 
(Ex. QQQ). Plaintiffs did not respond to Mr.Weber, but 
instead wrote on August 21 to Mr. Bloomingdale stating 


pay to Diners in accordance with . 


"Tt does not seem feasi 


the afor rementioned acquisition agreement ‘in advance’ an amcunt 


sufficient to reimburse Diners Club for one half of all 


asis added) Plaintifis 


td 
*“ 
8) 
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registration fees . 1 « 
then proposed a modification of their obligations under the 
agreement to permit them to pay “after the registration 


statement is effective" within 30 days after receipt by 


plaintiffs of “itemized bills" approved by the parties. In 


oO 
1 
ive) 


addition, on August 21, counsel for DFT was speaking to Diner 
counsel on behalf of plaintiffs to reduce the scope of the 
indemnity agreement which plaintiffs were required to deliver 


ey 
Used 


oo 

~— 

~~ 
ty 
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to Diners by Section l 


bee 


: 41. On August 22, Weber wrote to plaintiffs advis 


+ 


them that plaintiffs could not be given the right to approve the 
1+ bills connected with the registration statement and further 
advising them that if plaintiffs refused to give Diners an 


indemnity, Diners would not provide plaintiffs with an indems 


a ee 


under the agreement. (Ex. UU, TTT) Marx responded on the same A 
day, refusing to pay anything to Diners in connection with the 
registration statement unless Diners gave plaintiffs an indemnity 


and concluded as follows: 
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"We are not authorizing you to file any 
registration on our part or for our -benefit 
without proper indemnification." (Ex. VVV) 


42. On August 26, 1969 plaintiffs received and signed 
the agreement to substitute a guarantee obligation in connection 
with the expenses of the registration statement for the obligation 
to make payment in advance of filing, which includes the following 


comments: (Ex. WWW) mie 


"you are in the process of preparing 
for filing with the Securities and Exchange 
Commission, a Registration Statement on 
Form S-l. That Registration Statement 
relates in part to shares of your Common 
Stock, $1 par value, received by F T 
Ventures, Inc. in connection with the 
aforesaid acquisition. 


Under the aforesaid acquisition acree- 
ment, F T Ventures, Inc. agreec to pay ou 
in advance, an amount sui 
you for half of certain of the expenses to be 
Jncurred in connection with that Registration 
Statement. 


You have agreed that F T Ventures, Inc. 
need not make that advance payment. 


In consideration therefor, we each 
personally agree to guarantee the payment 
by F T Ventures, Inc. of one-quarter of all 
registration fees, printing costs, auditors 
fees (but only in excess of normal fees paid 
by you tor your fiscal year end audit), 
legal fees and all other incidental out-of- 
pocket expenses incurred by you in connection 
with such Registration Statement; provided, 
however, that our guarantees as aforesaid 
shall be limited to the amount of $15,000 each 
and provided, further, that you will forward 
to us copics of all bills relating to such 
expenses for examination. These guarantees 
do not, of course, limit the liability of 
F T Ventures, Inc. to reimburse you to the 
extent of one half of such expenses." 
(emphasis added) 


43. On August 27, 1969 the matter of the indemnity 


agreement was resolved. (Ex. IIII) The registration statement 


was filed on the following day, August 28, 1969. (Ex. 30) 


44.. Mr. Asch testified that prior to 1969 Diners had 
not filed a registration statement since 1955. (Tr. 1114) This 
was generally confirmed by Mr. Faunce. (Tr. 1699) The work on 


the registra‘: on statement therefore required "countless meetings" 


with lawyers and financial people, some of which were attended by 


Fugazy. (Tr. 1698, 1707-08) The registration statement covered 


a great many matters and required extensive activity. (Ex. 30; 
Tr. 1114-16) By August, a great many hours had been spent in 
preparing the registration sta_ement by Diners' lawyers and 
accountants and Diners had already committed te spend in excess 


O£ $56,000 on it. (Ex. OQQ) 


45. After the filing of the registration statemert, 
the S.E.C. failed to furnish any comments to Diners until 
October 20, 1969. (Ex. 40) The S.E.€. textual comments 
contained in Exhibit 39 required revisions relating to 1] 
specific areas and several areas of general revisions. Diners' 
counsel rromptly forwarded the S.E.C. comments to officials 
Diners, including Fugazy. (Ex. 40) In addition) Diners) obtained 
further information from plaintiffs required by the S.E.C. 
(Ex. KKKK, LLEL) On October 31, the S.Eic. orally communicated 
its accounting comments requiring Diners, inter alice, to update 


its financial statements. CDs LES 


46. Diners prepared and dclivered responses to the 
S.E.C. textual and accounting comments on November 5 and 
November 11 (Ex. NN, PP). During that same period, there 
were telephone discussions.and meetings with the S.E.C. in 
Washington end generally extensive activity in response to the 


S.E.C. comments (Ex. NN, PP; Tr. 300-304), 310-17) 


47. On “.ovember 18, 1969, plaintiffs agreed to 
withdraw their regiest~ tink Diners register their shares in 
return for other consideration and Diners' agreement to file a 
registration statement as promptly “ practicable after June 
30, 1970. (Ex. MMMM) When Diners declined plaintiffs' 
proposal, plaintiffs made another proposal, which Dine~s also 
Geclined. (Tr. 875-76) Pursuant to plaintiffs' requests for 
alternate procedures in lieu of registration, Diners' counsel 
provided plaintiffs with an appropriate opinion concerning the 
potential sale of their shares. (Ex. 33) The tender offer by 


Continental on February 6, 1970 rendered the question “°* 


registration academic. (Ex. 26; Tr. 308, 


48. The above evidence was received virtuaily withcut 


challenge by plaintiffs. ‘The documentary cxhibits were received 


without cbjection and little or n» attempt was made by plaintiffs | 


on cross examination to attack them in any way. Thus, the 
evidence presented by defendants as described above, stands 


essentially undisputed on this record. 


49. At the close of defendants' case on May 23, it was 


clear that the evidence overwhelmingly established that Diners 
had not breached the agreement and that plaintiffs had completely 
failed to meet their burden to prove that Diners had failed to 
use its best efforts to cause the filed registration statement 
to become effective. It is respectfully submitted that the 
state of the record at the close of defendants' case required 
a directed verdict in favor of defendants at that point. How= 
ever, the “curt, on May 19, had ruled that plaintiffs would be 
permitted to present a rebuttal witness so that defendants' 
motion had to await the presentation of "all the evidence" 
in accordance with the Court's prior statement. (Tr. 924) 
sinineipew Case 
On Rebuttal 

50. On May 15, after the commencement of defendants' 
case, plaintiffs first announced their intention to call an 
expert witness on rebuttal and, on May 19, received permissicn, 
over defendants' objection, to present the witness. The 


question of the presentation of the witness in that fashion is 


discussed more fully herein and in deponent's supplemental 


affidavit annexed hereto, and will not be referred to at length 


at this point. 


51. The expert, Mr. Friedman, was not presented by 
plaintiffs 7s a proper rebuttal witness. He was not used to 


refute or explain any specific evidence adduced on defendants’ 


case. Instead, Fricdman testified as a direct witness on behalf of 


plaintiffs, whose obvious purpose was to deal with the entire 
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claim and to try to create a plausible basis for plaint;iffs' 


| 

| was designed to try to cure the many defects in plaintiffs' 
: claim to be permitted to go to the jury. However ,Friedman 
{ 


: went even beyond that and created, out of whole cloth, a new 


breadth of plaintiffs' claim-in-chief. Friedman's testimony 
| 
i 


‘ claim for plaintiffs which had never previously been put torth 


by plaintiffs throughout five years of litigation of this 


}: action. 


{ 52. For the first time, on his "rebuttal" testimony 

| (although the complaint was served in June, 1970, the pre-trial 
order was completed in December, 1974 and the action had been 
extensively litigated for five years), Friedman claimed on behalf 
of plaintiffs that the filing of the registration statement on 

:; August 28, 1969 by Diners was improper, and that Diners, by 
filing the registration statement on that date, had breachea 


Section 10.2(b) by not promptly filing. 


53. Although qualified only as an expert in “securities 
‘ regulation" (Tr. 1726) and not in the interpretation cf contracts, 


Friedman was permitted, over objection, to interpret the lancuage 


commence work on the registration statement immcdiately upon 


permitted to contend that the agreement required Diners to 
receipt of notification by plaintiffs. (Tr. 1731-33) This 


{; of the agreement to support his new claim. Thus, Friedman was 
contention of Fricdman directly: contradicts the clear and 


unambiguous language of the agreement. (par. 26-29 above) 
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further contended that plaintiffs'mere notification created 
an absolute obligation of Diners to move forward with the 
! registration statement unless plaintiffs specifically withdrew 


their request. (Tr. 975. That contention also conflicts with 


. the express language of the agreement. (par. 26-29 above) 


54. pase on that improper and erroneous premise, 
Friedman stated that Diners should have filed by June 20 based, 
if in part, on an additional erroneous assumption that Diners was 
: required by the S.E.C. to file its Form 10-K annual report by 
: June 30, 1969. (Tr. 1733-35) Even though Friedman was shown 
| his error and that Diners had until July 307, 1969 to fitevthe 
10-K (Ex. WWWW), Friedman still insisted Diners should heave 


filed by June 20. 


55. Friedman, although forced to concede that 
plaintiffs had not performed the conditicns to make 
payments and to deliver an indemnity by late August (Tr. 1776, 
1779-80), simply interpreted the agreement again to try to 
. excuse plaintiffs' non-performance, and to insist that Diners 
was obliged to file by June 20 even though plaintiffs had 
i failed to perform those conditions. (Tr. 1780-81) With 
i respect to the condition of advance payment, Friedman even tried 
i to read into the agreement some sort of right for plaintiffs 


to approve bills and approve amounts spent on the registration 


advance. (Tr. 1760-64, 1766) 


i 
! 
| 
{ 
| statement, and even to pay after the filing rather than in 
1 
| 
' 
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56. When shown the correspondence demonstrating the 


activities clearly initiated by plaintiffs to avoid registration 
ana the costs and effort attendant thereto, and to seek alter- 
natives to registration (Ex. MMM, NNN, MMMM), Friedman 


interpreted the agreement to give plaintiffs the sole option 


' to pursue such alternatives while keeping Diners' obligation to 


file and register absolute, notwithstanding such activities in 


search of an alternative. Friedman said these activities did 


': not “suspena" che time in which Diners had to file upon 


receipt of pleintiffs' notification. (Tr. 1773-75) Then 
Friedman rendered his conclusion that none of these matters 
constituted a "legal excuse" for Diners' "failure" to file 


by June 20. {Tr. 1737-42) 


57. In sum, Friedman concluded that under the 
agreement Diners had an absolute aeideaed 66 Eile the registra- 
tion statement by June 20 under ade and all circumstances. Such 
a conclusio.. is in direct conflict with the express language of 


the agreement (par. 26-29 above) and the undisputed evidence on 


this recerd. demonstrating the contrary. 


58. Having now heard from Mrs Friedman, for the first 
time in five years of litigation, that Diners was somehow 
absolutely obliged to file the registration statement by June 20, 
Diners was next informed by Mr. Friedman for the first time in 
five years of litigation, that, the registration statement should 


have become effective by lats August, 1969 or within 70 days 


after the June 20 filing date. Furthermore, Friedman concluded, 
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any failure of the registration statement to become effective 
! within that period, regardless of any of the existing facts or 


circumstances, conclusively demonstrated that Diners had failed 


to use its best efforts. 


Se RE ES 
- eee ent me ee eee 


59. At one point Friedman simply conclucee that Diners 


had failed to use its best efforts simply because the registra- 


af- 
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tion statement did not become effettive. (Tr. 1746-47) 


60. Plaintirfs' counsel advised Friedman that the 

' Court had taken judicial notice of eis S.E.C."70-day"“ figure and N 
gave him Exhibit 54 for identification on the stand. It was 

_ obvious that Friedman had never seen the report before and had > 
no knowledge concerning its preparation. Yet, Friedman was 
permitted to read the report and to testify, over objection, 
that the report showed that the registration atement in this — nN 
case should have become effective within 70 days. Friedman's .irst 
statement of this conclusion was based on his erroneous premise 
that the 70-day figure was an "average". When informed later on 
cross examination that the figure was mexely a "median", his 
i answer remained the same (Tr. 1792), despite conceding that 
"median" implies that some could take five days and some coulis 


take five months. (ies, 67912) 


ment should have become effective within 70 days after filing, 


Even though he conceded at 


regardless of any circumstances. 


! 
i 
61. Thus, Friedman contended, the registration state- 
another point on cross examination that he knows of registration 


: 2 ‘ ‘ "} Ss ‘ & » 
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- siaslapheilddeedeprncedaaenaldeciorashetiinotenanralpracraapiinatetginshoepipetartvcineeetniiatnitie temathtientaetiuahdentecadanabekataiinatinemerommnden tee indiacaanden aaa etna eatine 


(Tr. 1792) Even the fact that the S.E.C. did not issue 


accounting comments until 63 days after the filing date, did 


not change his contention. (Ex. 29, 40, NN, PP) 


62. Although Friedman admitted that he had never 
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statements which required four months to become effective. 
i 


spoken to the plaintiffs and had no knowledge of the facts 
other than the inferences he drew from documents and conversations 
with counsel (Tr. 1759-60, 1766-66a), he testified that nothing 


would char.‘e his contention that Diners should have filed the 


effective by late August, 1969. 


The Motions For 
Directed Verdict 
At the Close of 
All the Evidence 


! 

i 

4 

} 

i 

( 7 
registration statement by June 20 and that it should have become 
| 

{ 

{ 

| 63. At the conclusion of Friedman's testimony on 

| May 23, defendants moved for a directed verdict on plaintiffs’ 
1968 fraud claim, plaintiffs' contract claim and the counter- 
claims and plaintiffs moved against the counterclaims. Both 
motions were denied. It was apparent that the only basis for 
the Court's denial of defendants' motion with respect to the 


contract claim was the Court's belief that Friedman's testimony 


had created sufficient inferences to permit plaintiffs' contract 


Claim to go to the jury. 
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DINERS IS ENTITLED TO JUDGMENT 
IN ITS FAVOR ON PLAINTIFFS ' 

CONTRACT CLAIM NOTWITIISTANDING 
THE VERDICT AWARDING PLAINTIFFS 
DAMAGES ON THAT CLAIM 


64. The verdict necessarily included findings that 


! Diners should have filed the registration statement by June 20 


: and that it should have become effective by late August, 2969... 


Because these events did not occur in accordance with that 
schedule, the jury concluded that Diners had breached the ; 
agreement and awarded plaintiffs damages measured by the closing 
price of Diners Steck in late August, 1969. (Ex. 48). The 

facts and authorities cited herein and in the accompanying 
memorandum clearly demonstrate that that portion of the verdict 


cannot be sustained and should be set aside. 


65. In presenting their case, plaintiffs produced 
no shred of evidence to suggest that Diners failed to use its 
best efforts to cause the registration statement to become 
effective. Nor did plaintiffs produce any evidence at all to 
suggest when, if ever, Diners' obligation came into existence. 
(par. 13-25) Absolutely no evidence was presented, nor wes it 
even alleged, that the filing of the registration statement on 
August 28 was not prompt or that it should have been filed on 
any prior date. (par. 11, 25 above) Since plaintiffs' evidence 
was so ‘icine deficient to prove any breach by Diners of 
the agreement or to establish the elements of any claim for 


breach of contract, defendants' directed verdict motion 


should have been granted on May 14. 


zy jury in plaintiffs' favor by his repeated assertions that Diners 


' these crucial issues. Although Friedman obviously swayed the 
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66. On May 14, plaintiffs had closed their case and 
to all intents and purposes had no intention of producing any 
rebuttal evidence. Their claim had to be judged on the state 
of the record as it stood on May 14. In any event, no proper 
rebuttal evidence could possibly cure such basic and numerous 
defects in the proof of all the essential elements of their 
claim. ‘To the extent a witness on rebuttal could achieve that, 


he would not be a proper rebuttal witness, a subject discussed 


if 
. 


more fully below. In any event, even assuming that all of “ir. 


Friedman's testimony was proper rebuttal and admissible, is 


testimony did not really change the state of the record on 


breached the agreement, it is apparent that even Mr. Friedman's 
zeal could not create a valid contract claim from whole cloth 


in violation of basic principles of contract law. 


67. As set forth at page 3 of defendants’ memorandum, 
plaintiffs, to be entitled to recover on their, contract claim, 


were required to prove their performance of all conditions 


: precedent to Diners' obligation and Diners' subsequent breach 


| of the agreement. Plaintiffs have completely failed to meet 


; their burden of proof. 


68. The evidence clearly establishes that plaintiffs 


were required to make advance payment to Diners and deliver to 


a 


Diners an indemnity as conditions precedent to any obligations of 


Diners. (par. 28, 29, 14, 38, 33, 42 above) The law is well 
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| settled that Diners‘ obligation did not arise unt/1 the 

| performance cf these conditions. (Deft. Br., p. 10) Fricdman's 
t attempts to interpret the unambiguous ice of the agreement 
or otherwise excuse plaintiffs' non-performance is without any 

t aa 

F probative value. In addition, Friedman's attempts conflict with 
{ 


the express language of thé agreement and the admissions of 


' plaintiffs that they were so obligated. (par. 14, 42 above) 


69. The evidence further shows that the parties did 7 
not enter the accord concérning the conditions owners August 27. 
(par. 42, 42 above) hinnee, the filing on August 28, one day 
after the obligation arose, must be deemed prompt in accordance 


with the agreement as a matter of law. 


70. In addition, plainciffs produced no evidence to 
suggest that the alternative activities required by the agreement 
to secure a no-action letter from the S.E.C., another indispensable 
predicate to the existence of Diners‘ obligation (par. 26, 29 
above), were resolved in such a Gee as to suggest that the 
August 28 filing and sv>sequent events constituted any breach of 
the agreement by Diners. In fact, the evidence conclusively 

establishes that these activities continued, primarily at 
plaintiffs' instigation from April through November, 1969 and 
thereafter, in varying degrees of intensity. (par. -33= 36, 47) 
The express language of the agreement and plaintiffs' conduct 


established by the evidence render meaningless Friedman's 


unsupported conclusion that Diners' obligation arose immediately 
PP 9 


upon plaintiffs' notification and was absolute. Here, as in 


& 


ee SS 


to show that in this particular situation, Diners failed to use 
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other instances, Friedman's zeal exceeds that of plaintiffs 
themselves since they do not so contend and even admit the 
contrary. The evidence demonstrates, in light of these 
activities, the August 28 filing was not a breach of the 
agreement. This is especially apparent since Diners (with 
plaintiffs' knowledge) authorized other shares to be included 
in the registration statement in late July as permitted by the 


agreement. (par. 27, 37 above). 


71. There is absolutely no evidence to support e 
claim that Diners failed to use best efforts. The only 
evidence on the question demonstrates plaintiffs' failure to 


establish that claim. (par. 20-22, 44-47 above) 


72. The only “evidence" offered by plaintiffs to 
even suggest Diners' failure to use best efforts was Friedman's 
distortion of the S.E.C. 70-day median figure. A median figure 
is singularly irrelevant to the time required for any partic cler 
registration statement in its particular circumstances. Since 
Friedman concedes he had no knowledge of Diners' activities 
after the filing of the registration, his testimony, based 


solely on that median data, was incompetent as a matter of law 


its best efforts. 


73. %In awarding damages to plaintiffs on this clain 
on the state of this record, the jury was clearly required to 


make erroneous determinations on questions of law. In determining 


that the registration statement should have been filed prior to 
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the performance of the conditions precedent ‘by plaintiffs, or 
{ before the accord of August 27, the jury had to disregard the 
! existence of the conditions or excuse their non-performance. 
| Since there is no dispute on this record concerning the existence 
| er the non-performance of. these conditions, the verdict has no 
'. basis in fact and erroneously determines the applicable law. 
(Deft. Br., pp. 9-13) The consequences of the admitted failure 
to perform conditions precedent is purely a question of law anc 
not within the jury's province. sii the jury obviously 
determined that Diners' sirication to file (June 20) arose 


prior to the performance of the conditions by plaintiffs, it 


must be set aside. 


74. Similarly, in determining that Diners' obligaticn 
commenced on plaintiffs' notification and required Diners to 
file by June 20, the jury has accepted Friedman's unsupportec 
conclusion to that effect in violation of the express languace 
of the agreement (par. 26, 29 above) and the undisputed conduct 
of the parties (par. 26, 33-36 above). The record is clear 
that the parties had not even completed these alternative 
activities by June 20, the date Friedman selects for the filinc. 

: Thus, the jury disregarded the specific and unambiguous language 
of the contract in violation of basic principles of contract 


law. 


75. The consequences of the accord are purely 


) 
questions of law and are also outside the jury's province. 
(par. 40-43 above) When the partics entered into the accord to 
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Substitute new obligations for the obligations existing under 


Sections 10.2(b) and 10.2(c) they thereby gave up all causes 
of action based on the original obligation. " (Deft. Brg ps. 14) 
In determining that plaintiffs can now recover under the 
purported former obligation (i.e. to file by June 20), 
the jury determined the legal consequences of the accord and 


that determination was both outside their province and 


erroncous. 


76. The only “evidence” on this record which could 
be cited ‘c ieee the verdict that Diners failed to promptly 
file and to use best efforts is the supported, conjectural 
conclusion of Friedman that the registration should have been 
filed by June 20 and should have become effective by late 
August. His conclusion is based on improper misinterpretaticns 
and nullification of the clear language of the agreement and 
reliance on the irrelevant and misleading S.E.C. median 
figure data and complete tele knowledge of the facts and 
circumstances of the case. As such, his testimony is incompetent 
as a matter of law and constitutes no evidence: at all. The 
overwhelming evidence presented by Diners establishing the 

_;,. absence of any breach of the agreement by Diners, as set forth 
at length above (par. 20-49 above) mandates that the verdict 


be set aside. 
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DINERS SHOULD BE A 
GRANTED A NEW TRIAL 
ON THE CONTRACT CLAIM 
77. The Court clearly has the power to grant a new 

trial pursuant to Rules 50(b) and 59 on the ground that the 
verdict is against the weight of the evidence. It is 
respectfully submitted that the instant case is singularly 
appropriate for the granting of such relief. The evidence 
has already been discussed at length (par. 13-49 above; Deft. 
Br. p. 18 et seq.) and deponent will not orden the Court wite 
unnecessary repetition herein. It seems that the evidence is 
so overwhelmingly in favor of defendants on the contract claim 
that the verdict should be set aside. In any event, the 
authorities cited in detendants memorandum clearly illustrate 
that this situation requires ¢ least the granting of a 


new trial for defendants since the verdict is at least against 


the weight of the evidence on this record. 


78. In addition, there were several prejudicial 
errors which require a new trial, principally centering en 


the permitting of Friedman to testify as a surprise rebuttal 


' 


witness. As discussed below, the surprise surrounding Friedman's 
appearance virtually constituted an improper "ambush" of 


G@efendants. In addition, Friedman was not a proper rebuttal 


witness since, on “rebuttal", he actually gave birth to an 


entirely new claim which now forms an indispensable part of 


thejury's verdict and otherwise testified as a direct rather 


than a rebuttal witness. He also tescificd improperly to 


: es mine dee 
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misinterpret the agreement and the S.E.C. report. These 


| factors dictate the need for a new trial as a forth he liew. 
{ | 

79. Although the pre-trial order had been completed 
| in December, 1974 and netice of the May 6 trial date was given 
as the Court in early April, 1975, plaintiffs had not listed 


any expert in their pre-trial order nor identified any proposed 


' expert when the trial commenced. When plaintiffs' case closed 


on May 14, no such mention had been made. Accordingly, 
defendants had not plained to call an expert to testify on 


their behalf. 


> 
7 8C. On May 15 after defendants’ third witness had 


"concluded testifying: for the day, plaintiffs' counsel indicated 
he might call an expert on rebuttal. Deponent objected and the 
Court reserved decision, directing plaintiffs, in any case, to 
identi‘y the proposed witness. Late in the Kee eeeuns of 
Friday, May 16, deponent's firm received a letter identifying 


the proposed witness. .(Supplemental Aff., Ex. A) 


81. The matter of whether the witnese was to be 
eermitted to testify was not resoived until May 19, Deponent 
‘objected to the presentation of the witness, inter alia, on 
.* puanes of surprise and that he was not a proper rebuttal 
H ebhiewa On previous occasions, the Court had excluded documents 
whieh had not been listed in the pre-trial order. The Court 


1 also commented that he probably was not a proper rebuttal 


witness and should have been called on plaintiffs' case-in- 


the witness to testify. Only at that point was it established 


that Fricdman would testify at all. 
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chief. lWowever, the Court overruled the objection and permitted 

| 

! 

H 

| 

82. On May 19, defendants were faced with the need 

to conclude their case as the Court had indicated that all 
testimony would be concluded by May 22 or May 23. Trial days 
were scheduled for May 21, 22 and 23, if necessary. Defendants 
were in the midst of preparing and presenting their case in 
defense of plaintiffs" 1968 fraud claim, the 1969 contract claim 
and on the cpermeeea a tae which involved the testimony of the 
witnesses Johnson, Herd, Phillips, Marx, Fugazy, Flug, Asch 
and Faunce, the introduction of numerous documentary exhibits, 
the preparation of legal briefs, requests for charges, the 
closing statement to the jury, and a variety of other activities 
to conclude the trial by May 22 or 23. Consequently, defendants 
had absolutely no time or Opportunity in the following three 
days to investigate Friedman's background, prepare for his 


testimony or to engage and prepare an expert for defendants. 


83. When Friedman testified in the afternoon of May 
23, the last day oe testimony, he raised the “prompt filing" 
Claim for the first time after five years of litigation and three 
wneks of trial. In addition, he revealed that he had agreed to 
testify three weeks before, prior to the commencement of trial, 
| and had .2en examining documents in the case prior to the close 


of plaintiffs' case. (Tr. 1754-56) There was no reason for 


' 


plaintiffs not to disclose their intenticn to present Fricdmar 


EN PN 


Pa 
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at the start of the trial, after they had already engaged him, 
or prior to the close of plaintiffs' case, while he was 
already examining documents, except to maximize the surprise 


and prejudice to defendants and secure for themselves an unfair 


+ tactical advantage. 


84. Friedman testified he had testified about "similar" 


contract language in a prior litigation. (Tr. 1797) He aiso 


revealed on cross examination that plaintiffs' counsel had ex- 
amined the transcript of his prior testimony and had discussed 
it with him. (Ur. 1754-56) Yet; plaintiffs’ counsel had not 
furnished defendants with a copy ana had not even disclosed its 
existence. Thus, defendants were completely and unfairly 
precluded from cross-examining Friedman on his prior testimony 
at this trial. This was crucial since defendants, as discussed 
in the accompanying memorandum, later independently obtained the 
opinion which shows that Friedman's prior testimony contradicts 
the sworn testimony he gave on “best efforts" in this case. 


(See accompanying memorandum) 


85. Plaintiffs further frustrated proper cross-~ 
examination by at first denying the existence of any published 
articles by the witness. When deporent's firm independently 
learned of such publications, plaintiffs finally produced then, 


but not until 6:00 p.m. on May 22, the evening before Friedman 


; was to testify. 


| 86. During the evening of May 22, deponent was 
| required to prepare for the testimony of Flug, Faunce and Asch, 
' the presentation of documentary evidence, the.preparation of 

* } ‘s 

| requests to charge and the summation to the jury which was 

; scheduled to take place the following day, as well as the 
testimony of Friedman. It was impo-sible to examine the 
Friedman article just received or otherwise prepare adequately 


for his testimony that evening. 


: 3 
3 


87. When Friedman testified on May 23, it was thus 
impossible for defendants to properly cross-examine him. 


Moreover, the unwarranted surprise involved in such testimony 


was totally unjustified. It arose from plaintiffs' willful 
non-disclosure of the presentation of Friedman until the last 
Minute, although he had been ¢ ged three weeks before, and 
the other nen-disc] res mentioned above . The Court may well 
wonder, as does deponent, why plaintiffs did not at least 
Gisclose on May 6 that they had engaged Friedman and might call 
him as a witness. 

88. Friedman's testimony should alse have been 


excluded as improper rebuttal. The authorities in the acc 


memorandum involve many similar instances where a new trial was 


granted on that basis. Friedman was not produced to rebut an 
expert called by defendants, nor was he called to rebut any new 


facts adduced by defendants previously unknown to plaintiffs. 


a 
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Defendants' evidence comprised documentary evidence previously 


produced to plaintiffs and the testimony of Messrs. Faunce and 
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Asch, both deposed by plaintiffs in this case. Thus, Fricdman 
was used solely to try to establish all elements of plaintiffs‘ 
contract claim - testimony which should properly have been 


elicited during the case-in-chief - and, most important, to 


create a new claim - the prompt filing theory. . 


89. The conclusion is inescapable that plaintiffs 
maneuvered to present Friedman on-:rebuttal to Secure a 
tactical advantage, beeact to have = unwarranted impact 
on the jury. It is respectfully submitted that if Friedman, 
who was not listed in the pre-trial order and whose testimony 
was not designed to ik Bomeimenke evidence, should have 


been permitted to testify at all, it should only have been 


on the case-in-chief and not on rebuttal. 


90. Whether Friedman was presented in that fashion 
to achieve unfair surprise to prejudice defendants, or to 
achieve the tactical advantage of “the last word" for 
piainetees is meaningless. In either event, the authorities 
cited in defendants' memorandum demonstrate clearly that 
Friedman should not have been permitted to testify on rebuttal 
under these circumstances, and his testimony should have been 


completely excluded. 


91. The authorities in defendants‘ memorandum show 
that,especially with respect to experts, the adverse party is 
to be given every opportunity to receive advance information 


about the proposed testimony, the expert's published articles 


and the like, to insure the opportunity for full and proper 


It is difficult to conccive of a situation 


cross examination. 
where those principles were flouted more tian i this situation. 
On the last day of trial, Friedman pulled out his “prompt 
filing by June 20" theory like a rabbit from a hat. Plaintiffs 

i; 

f had never before made that claim. Fugazy and Marx had not 

‘. testified about it ana they had already left the stand. 

Defendants had not been given Friedman's arvicle until too 

late and learned of his prior testimony only in the courtroom 


: 
j, that .ast day. It would have been completely en 


fs 
a 
+> 
Wa 


i 
i’ for the jury to have learned that Friedman had testified in 
i 
the prior case that a registration statement might not become 
effective despite the best efforts of the company and 


counsel. 


i 
r 4 
Bane ; 
$92. The prejudice to defendants from tt ak 
sil cannot be overstated. Without Friedman, plaintiffs had 
~ TAAN OED > men Hee | m5 WO Woyrom no ray 
no evidence at all to support their claim and not even a 


## mention of the prompt filing claim, and the Court had 


fin “ ‘ é elas ‘ ‘ re “ y 
-. andicated it would consider granting defendants’ motion at the 
re 

| GLOSS (OL) ‘all i thevevidence. (Pe, 91:0) Without Friedman's 

ye 

| 


testimony the contract claim would not have gone to the jur 


plaintiffs' sole “evidence" in support of their claim that 
Diners had failed to promptly file and to use best efforts. 
Without Friedman, there was no possible evidence to suggest 


that the S-1 should have been filed by June 20 (or any date) 


i 
| 
| 
93. In addition, Friedman's testimony constituted 
: and should have become effective by late August (or any datc). 


| 
| 


Vi 
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Thus, the late August date which is the measure of the 
wmeres awarded to plaintiffs could not have been determined 
by the jury without Friedman's testimony. In that event, even 


if the jury still believed that plaintiffs were somehow 


entitled to damages they would have had to decide on a date 
by themselves. It is respectfully submitted that without 
Friedman's "help", it was impossible for the jury to select 


late August or any earlier date. 


94. It is also respectfully submitted that, even if 


‘. Friedman had been permitted to test’“y, he should not have 


; 


been permitted to interpret the express language of the 
contract and offer conclusions of law relating thereto. 
Friedman, even as a purported expert in securities cuuviaddos. 
was not qualified to interpret clear and unambiguous contract 
language. For example, a great deal of Friedman's testimceny 
is premised on his contention that Diners' obligation arose 


t 


immediately upon plaintiffs' request and was an absclute 


obligation until specifically withdrawn by plaintiffs. That 


_ testimony was an indispensable part of his conclusion, which 
it 
- the jury accepted, that the registwsation statement should have 


, 


ameeeme = ee 


been filed on June 20. Friedman's interpretation of the agree- 
ment was improper and is refuted by the express language of the 
agreement. (par. 26, 29 above) Friedman also interpreted the 
contract to give the option to pursue a “no-action" letter 
solely to plaintiffs, which the jury apparently accepted. This 
is also precluded by the express language of the agreement. 


(par. 26, 29 above) | 


a 
ee een 
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95. Friedman also misinterpreted the contract to give 


plaintiffs some sort of right to approve the bills for registra- 


tion expenses. 


law that notwithstanding plaintiffs‘ failure to perform the 


He then testified to the ultimate conclusion of 


conditions and plaintiffs'-pursuit of alternatives to registra- 


tion, the agreement obliged Diners to file before August 28. 


BS 


is respectfully submitted that without such improper testimony 


the jury 


this 


filing was prompt in the circumstances of 


$96. It is respectfully 


not have been permitted to 


54) The document speaks of “median 


ess. Friedman 


requirement the 


OT. 
not have 
“Median" 


required for an individual registration 
- 3 


required to process the statement filed 


Stances: of ‘this case. 


subsequent to the August 28 filing date. 


oe r +}, 5 
submitted that 


read and distort the 


stateme 


ne - Or 


to 


would have been required*to conclude that the August 


time periods are totally irrelevant to the length of 


the ¢ 


The document also covered time periods 


Any conccivable 


e) 


to 


26 


}+- 


oe | 


na 


ime 


bw. 


by’ Dinexs in the circun- 


relevance was completely outweighed by the prejudicial quality 


of a government document which "seems" 


to indicate that every 


Me Ss 


registration statement should have become effective within 70 cays. 


oe 
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When combined with Friedman's distortion of the meaning of the 


data, the prejudicial effect was overwhelming. 


98. It Ais respectfully submitted that the Court should 


direct plaintiffs to remit the damages they received as measured 


| 


' by the closing price of Diners' stock in “late August", 1969 


{ 
{i 
{ 


‘as discussed in defendants’ memorandum. 


~ wee 


DEFENDANTS' MOTIONS FOR JUDGMENT 
NOTWITHSTANDING THE VERDICT AND 


A NEW TRIAL SHOULD BE GR ANTE ¢ 
99. Defendants Diners one DFT had pleaded and presented 


evidence at the trial on three counterclaims against the plaintiffs: 
' first, a 10-5 fraud counterclaim on the grounds that plaintiffs 
. had made misstatements cf material facts and omitted to state 
“material facts in connection with the sale of Fugazy Travel 
Bureau to Diners; secondly, that the plaintiffs breached 
certain provisions of the purchase agreement and documents 
submitted therewith; and thirdly, that plaintiffs breached 
fiduciary duties which they owed to Diners and DFT as ofticers 
and directors of those companies. The jury found for) the) plaan- 
tiffs on those claims. Said defendants moved at the close of all 
the evidence for a directed verdict on those claims, which was 
denied by the Court. Said defendants moved oraily after the 
‘jury's verdict for judgment n.o.v. and for a new trial in the 


j; alternative on those claims. The Court reserved decision, pend- 


« demet <si0 


ing the submission of these papers. 


100. The instant motion is submitted in support of a 
motion for judgment n.o.v. and a new trial in the alternative 
on the basis that the uncontroverted evidence established that 
plaintiffs had retained an interest in the branch travel office at 


342 Madison Avenue* after the purchase of Fugazy Travel Bureau by 


*p~his office had purportedly »cen sold to a company known as 
Travelco, Inc. (N.Y.), purportedly owned by one Irwin Fruchtman 
in June 1967 for bas 90,000. 


nee 


R217 


Diners, in violation of the purchase agrcement and related 


documents and in violation of plaintiffs' fiduciary duties to 
Diners and Diners World Travel and that plaintiffs not only did 
net disclose these material facts but they actively concealed 
them from defendants. Plaintiffs were compelled pursuant to 
the provisions of those documents to divest themselves of ail 
se 

interest, direct or indirect, in that office, in order to 
avoid a clear conflict of interest in their positions as officers 
and directors of Diners and DFT. It is respectfully submitted 

— that the jury's verdict implicitly finding no violation by 
plaintiffs of either of those agreements or of their fiduciary 
duties and no 10-b(5) fraud was without the support of any 

i evidence, that the jury's verdict was an erroneous determination 
of a question of law, and that the evidence on said issue was 
overwhelmingly in favor of the defendants. 
motion for a directed verdict 


have been granted, and fe ints now request 


be entered on theizx behalf and a hearing date set 
ment of damages, and that a new trial on those claims be ordered 
in the alternative. 

101. The Court had charged the jury on this issue: 


"If you find that tne plaintiffs maintained a 
direct or indirect interest in the franchise 
office at 342 Madison Avenue during the time 
that they were officers and/or directors of 
Diners, or any of its subsidiaries..., you may 
return a verdict for the cefendants against 
the plaintiff who you find to have breached 
his, fiduciary duties on this claim." (Tr. 1973). 


102. It is respectfully submitted that on the basis. 


of the testimony and documents introduced at the trial that 


»? 


A-278 


the jury's finding to the contrary on this issue was without 
any foundation. Paragraphs 103-105 below set forth the specific 
agreements that were violated by plaintiffs Marx, William and 
Louis Fugazy. 

103. . The purchase agreement .zted October 19, 1967 


(Pl. Ex. 5) provided, inter alia: 

"2.21 Disclosure. No reoresentation or 
Warranty by Fucazv in this aareerent or in env 
schedule or certificate or other docurent fir- 
nished or to be furnished to Diners pursvant _ 
hereto, or in connection with the transactions 
contemplated herehy, contains or will contain 
eny untrue statement of a Matertal fact, or 
omits or will omit to state a material “act 
required to be stated therein or necessary to 
make the statements contained therein not 
misleading or necessarv in oreer to provide 
a prospective purchase of the business of 
Fugazy and its subsidiaries (with orover in "or-a- 
tion as to the business anc affairs of Fucazy 
and its subsidiaries." (pacge 23) 


* * & x * 


"4.6 Interest of Certain Individuals in 
Travelco Corporations. Otto Marx, Jr., Willian 
D. Fugazy 4nd Louis V. Fueacv (hereinatter = 
ferred to as the ‘principal cfficers') shail, 
at Or prior to the tire of the closing, 
have divestec themselves of, and shall heave 
caused all members of their respective families 
to divest themselves of, anv interest in anv of 
the foregoing they have hac, directiv ar indirect y, 

fi in any franchise, in Travelco, Inc. (Pa.) ana in 
Traveico, Inc. (N.¥.} (the latter beindg the 
office at 342 Madison Avenue]." (pages 26-262) 


* * * * * 


"8 “Conditions to Obliaations of Diners. 
Unless the following conditions are satisfied 
at the time of the closing, Piners shall, in 
its discretion, not he ecbhliaated to consummate 
the transactions contemplated herein: 


entered 


Fugazy 


104, Each of the employment aqreemants simu! tanec: 


and Otto Marx, dr. as of October 10 
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"9.15 Interests in Travelco*Corporations. 
Affidavits of the principal officers, in form 
and substance satisfactory to counsel for Diners, 
to the effect that they and member £ their 
respective families shall have divested then- 
selves of anv interest, direct or indirect, that 
they may have had in any franchise, in Travelco, 
Inc. (Pa.) and in Traveleo, Ine. (N.Y.), shall have 
been delivered to Diners." (paqes 30, 36) 


* t * * * 


"il. Survival of Revresentations, 
Warranties and Covenants. In addition to the 
representations’ and warranties of Fuaazy con- 
tained in this agreement, all statements con- 
tained in any schedule, certificate, opinion 
or other document delivered by or on behalf of 
Fugazy pursuant hereto or in connection with the 
transactions contemplated hereby shall be Geemed 
representations and warranties by Fuqazyv herein. 
All such representations, warranties ane ccverants 
shall survive the time of the closina ane anv 
investigation mace by or in behalt of Diners.” 
(page 40) (emphasis added). 


into between PFT and plaintiffs William and Louis 


, FSG) \‘Orovigec: 


"6.(a) In consideration of the execution 
by DFT of this emplovment a 
employee acrees that for the period set forth 
in paragraph (b) below he will not, in anv 


manner, directlv or indirectly, encade in the 


business OL provicing travel Or relatede ser ices 


or licensing or franchisin sing others to srovide 


‘such services or in any business which comnetes 


with any of the fields in which Fuqazv is 
presently enqaged and he will not @irectly or 
indirectly own, Manecde, \Onaraca), Soin, contr rol 
OF Papticindte in the ownership, manaaement 
operation or control of er be omplovea bv or 
connected in anv manner with, anv corporation, 
firm Or | bus Siness ‘that 16 so endadad without 
DET's PELOr r written consent, For the purposes 


Of ‘the foreaqing, Traveleo, Inc, (Pa .) and 
Pravelcg, Ine. (N.¥.) shall be deemed enaaced 


U 


$n the travel] husiness. 
ee ee eee 


j 
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(b) The period of non-competitior re- 
ferred to in this section 6 shal] commence 
on the effective date and shall terminate 
(i) in the event this agreement is terminated 
under section 4(a), one year after such termina- 
tion and (ii) in the event employee's emplovment 
as a full time emoloyce is terminated under 
section 4(b), one year after such termination 
if DFT elects not to employ emplovee as a con- 
sultant as hereinafter provided; and otherwise 
upon the expiration of the consultative period, 
as hereinafter defined." (Plaintif’s' exhibits 
7, 34, 36, paqes 7-7A) (emphasis accee),. 


105. As provided in paragraph 9.15 of the purchase 


. =a 


agreement, plainti*is Marx, William and Louis Fugazy siqned 
a joint affidavit on October 30, 1967, reading as follows: 
"Otto Marx, dr., William D. Fuaazy and 


Louls V. Fucazy, being dulv and severaliv 


sworn, each for himself, Gevoses anc savs: 
Se ee ee SS ee 


That he and all memhers of his familv 
e 


have themselves interest, 
direct Mav rave 
had in that term is cefinec 
in the aareement dated October IC, 


1967, between The Diners' Club, Inc. ane 
Fuoazy Travel Bureau, Ene., in Travelco, Inc. 
a Pennsylvania corporation, and in Travelco, 
Inc., a New York corporation. (Defencants 
Exhibit EFE) (emphasis addec). 


106. The evidence introduced at the trial Cemonstratec 


Be 


conclusively that the foregoing provisions had been violated hy 
plaintiffs Marx, William and Louis Fugazy, in that, at a very 
minimum, said plaintiffs were under an obligation to indemnify 
Mr. Fruchtman in the event he did not recoup his “purchase 
price" (which was derived from a loan by Mr. Fruchtman from the 
Franklin National Bank in the amount of $99,900) out of the 
profits of the operation of the 342 Madison office, which in- 


demnity survived the sale of Fugazy Travel Bureau to Diners. 


. 


Mereover, there was an admission by William Fugazy that once 


Mr. Fruchtman recouped his purchase price, the Fugazy brothers Au 
would automatically become 60% owners of Travelco, Inc. Pieaees 
such an indemnity arrangement and contingent ownership interest 
constituted a violation of the provisions of the purchase 
agreement and related documents quoted in paragraphs 103-195 
above. Such violations were material as a matter of law, 


inasmuch as these interests in Travelco were considered serious 


enough for elaborate treatment ir, connection with the sale to 
Diners, and allowed Diners to cancel the deal if the @ivesti- 
ture were not made (Fl. Ex, 5, %9, 9.35, pp. 36,36). 

107. Defendants' exhibit FFF establishes that as of 
August 1, 1967, William and Louis Fugazy and Sigin Prechinar 
were “holders of all of the outstanding shares of stock of 
@ravelcs, inc., @ New York corporation’ anc. that “neither, 
William, Fruchtman nor Louis shall sell, assign, transfer 
encumber or in any way dispcse of, except by the instrument 
admitted to probate as their last will and testament, any 
portion of their respective stock holdings in the corporaticn, 
without the written consent of the other stockholders....pro- 
vided however, that as of such time as a certain loan in the 
amount of $99,000 from the Franklin National Bank to the 
corporation has been fully repaid, the stockholders will vote 
their shares for a board of directors consisting of william 


D. Fugazy, Louis Fugazy and Irwin Fruchtman, a nominee of 
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William D, Fugazy and a nomince of Irwin Fruchtman. 3. The 
corporation has borrowed the sum of $99,000 from the Franklin 


National Bank on July 18, 1967 and Irwin Fruchtman has guaranteed 


| payment of the corporation obligations pursuant to such loan, 
; to the Franklin National Bank. William and Louis herehv acree 
to indemnify and hold Fruchtman harmless against anv an¢ alz 


losses arising out of his guarantee to the Franklin Matic: 


ry - 


Bank of the corporation's loan." 

t; 108. Defendants' exhibit GGG is an agreement Cate 

October 13, 1967 among Marx, Summerlin and the Fucazys, provicing 

for the liquidiation of Fugazy Travel Bureau by October 13) 2963:, 

wherein said plaintiffs agreed that all the assets and Vai si 

ties of Fugazy Travel Bureau would be shared among them on *%¢ 

basis of 25 percent for each of the Fugazys, 40 percent for “arx 

and 10 percent for Summerlin. On page 5 of that exhibit, ac 

the plaintiffs agreed to share in the same preportions the 

: responsibilities for indemnifying Mr. Fruchtman “acainst any 
loss he may sustain by virtue of his investment of $100,909 


in Travelco, Inc., a New York corporation": 


"In connection with the acreement hetween 

Hoth Of Veuvanec. LEV EPrVvchtman 1 OURS eens 786 
| which vou aqreed to ineennitv fir. Fruchtman 
against anv loss he mav_ sustain by wirtve of 
his investment of $199,009 in “ravelco, Inc., 


a New York corporation, which is a varty to 
a franchise agreement with the corporation | 
for the New York City area, it is understood 
that the corporation will indemnifv vou in 

| the event you are reauired to make any nayvment 
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with him. Accordinaly, if Mr. Fruchtman has 

not received payment in full of such $199,000 

from PTraveleo, Inc. wxrior to the liquidation | i 

of the corporation thy October 13, 1968), Maxx 

& Co., Inc. and John V. Summerlin will place 

$50,000 in cash’or its equivalent in a separate 

escrow at the time of such liquidation to secure 

their assumed share of the corporation's con- 

tingent inde jab Erty fo: Vou, Or will 

supply you nh their personal : antee,. Such 

escrow shall terminate if ana when “ir. Fruchtman 

received payment in full from Travelco, Inc., 

or at. such other time as you, Marx & Co., 

: and John V. Summerlin shall mutually acree, 
and at such time anv remaining amounts of such 

i, $50,000 if deposited and held hv the escrow acent 

- shall be released to Marx & Co., Ine. and 

i John V. Summerlin." (emphasis added) 


to Mr. Fruchtman pursuant to vour aareenent 
| 


1053 The testimony of Messrs. Marx and William 
Fugazy at the trial demonstrates clearly that the agreements 
and warranties set forth in paraaraphs 103-105 above were vicla- 
ted by the plaintiffs, in breach of the agreements with Diners 
and in violation of the fiduciarv duties owed to Diners ane 
Diners World Travel by William Fugazy and Otto Marx. On pace 
1460 of the trial transcript, the following colloquy aprears 
with Mr. Marx: 


"Q Did anybody at Diners' Club tell 
you they wanted to make certain you and the 


F Messrs. Fugazy had no interest in the Travelco 
office? 
|i A Yes. I did hear that. 
Q Did’ they tell you what the reason was? 
A Yes, they did. 
Q What was the reason given to you? 
A Mr. Bloomingdale told me that he felt-- 


and I agreed with it--that there should be no 
conflicts of interest and that Diners Club 
should own the entire Fucazy Travel complex." 
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Then on page 1461: 


"9 On October 30, 1967, did you have 
any direct or indirect interest in the office 
of Travelco, New York? 

A I didn't think I had but this document 
makes me wonder." 


Further on pages 1466-1467: 


"Q Did you have a discussion with Mr. 
Fugazy about his and his brother's indemnity 
agreement with Mr. Fruchtman concerning 
Travelco? . 
A Yes. 
Q Do you recall when that was? | 
A Sliqhtly befre the aqreements were 


Q Which agreements? 
A The agreements for the option veriod. 
Q ‘You are talking about the June agree- 


A Yes 

Q And Mr. Fugazy, did he tell you why 
he was indemnifying Mr. Fruchtman? 

By aXvesis 

Q Why was that? 

A Because Mr. Fruchtman reauested it. 

Q Did he tell you is My. (Fruchtran re- 
quested it? 

A Because Mr. Fruchtman felt that he knew 
very little about the travel business and he was 
buying into a business he knew nothine akout, 
and that the Fuqazys knew all ahout, so he re- 
quested he have some indemnification. 

Q At all the times you were at Fucazy 
Travel had Fugazy Travel ever indemnified a 


purchaser of a Fugazv office before this occasion? 


A Not ‘that; I..can recollect.” 


. page 1468, Mr. Marx testifies as follows: 


"Q Mr. Marx, do you recall havina any 
Giscussion with Mr. Fuaazy about your indemni- 
fying him for some indemnity he micht have to 
give Mr. Fruchtman? 

A Yes. 

Q Po you recall-when that was that he 
first.discussed it with you? 

X I Gon’ t- recall it, bat I presume it 
was around the time this was siqned. 

Q Why did you give such an indemnity? 


* * * 


A I gave the indemnity because I felt 
if the Fugazys were indemnifying him we should 
share half the responsibility." - 


Then on pages 1469-1472, the following colloquy with Mr. 
Marx appears: 


“[By the Court] Would you describe what 
was to happen in the event that the F qazyS 
did, in fact, indemnify Mr. Fruchtman? 

The Witness: As I read this, Your Honor, 
Mr. Fruchtman did not receive pavment in full 
of the $100,000 from Travelco pricr.to the 
liquidation of the corporation. 


& * * 


A In other words, if Mr. Fruchtman lost 
money and he did not get paid by Travelco, he 
would get paid 50 percent by the Fucazvys and 
50 percent by Marx & Co, and John V. Summerlin. 


rn 


Sey 
aU... 
> 


ws ’ 
' arx 


uSSing it with them. 


{By the Court] In the event that Mr. 
Fruchtman sustained the loss uv to $100,000, 
was he to be indemnified? 

The Witness: Yes, sir. 

The Court: Will you describe the manner 
in which he was to be indemnified and hv whom? 

The Witness: He would be indemnified for 
the entire $100,000 if the company, Travelco, 
had lost that much money, and 50 percent of this, 
or $50,000, would be put up by William and Louis 
Fugazy, half each, 40 percént would be put up by 
Marx & Company and 10 percent by John V. Summerlin. 


* * * 


Q Do you know why the indemnity was 
not included in the June 19th agreement? 
AC INOuw Et dont.." 
110. Mr. Marx thus admits that the divestiture of 


342 Madison was specifically requested by Diners for reasons of 


conflict of interest,- that both he and the Fuqazys nevertheless 


had indemnified Mr. Fruchtman against losses he might sustain 
in the operation of the 342 Madison office, and that this in- 
demnity pee ee ee not disclosed to Diners. 

111. Mr. Fugazy bolsters these admissions. On vace 
1519, the following testimony is given by ~— Williar Fuoaz2:: 


"Q Mr. Fugazy, I‘put before you ¢defen- 
dants' exhibit-FFF. JI ask vou to look at the 
Signature page, please, and tell me if that 
is your signature. : 

A It would appear sc, ves. 

O Is it. your recollection that on or 
about August 1, 1967, you were a shareholder 
in Travelco? 

A August 1? I would say so, yes sir." 


On page 1520: 


"Q Is it your recollection that the 
owners of the shares of Travelco were “William 
Fugazy, Louis Fugazy and Irwin Fruchtmen? 

A When? 

Q August FF, US67". 

A Correct." 


Then on page 1521, Mr. Fugazy admits that Travelco New York 


refers to the branch office at 342 Madison Avenue: 


"Q The reference to Travelco, Inc. a 
New York corporation, is that the corvora- 
tion that owned the office at 342 Madison 
Avenue? : 
A That is correct. 


* * * 


Q By the way, Mr. Fuqazy, was the office 
at 342 Madison Avenue at 43rd Street? 
A Yes." 


On pages 1527 and 1528: 


"QO itsn'to1t- a fact that if the 342 
Madison office lost money you were qoinqg to 
have to make it up in an indemnity and repay- 
ment of money to Mr. Fruchtman? 
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A I think the answer is no. I merely 
had to guarantee Fruchtman, as I recall it, 
if Travelco was not able to pay over the 
loan to the bank, and that was paid over very 
shortly. I think they paid the loan off to 
the bank in six or seven months." 


112. While contradicting Mr. Marx as to che purpose 


of the indemnity, Mr. Fugazy nevertheless admits that the indem- 


nity at least carried past the sale of Fugazy Travel Bureau EO s 


Diners by several months, in clear violation of the aqreerents 


with Diners and the affidavits submitted to Diners on Octoher 


30), L967. 

113. Then on pages 1528-1530, William Fuaazv admits 
that the interest of himself and his brother Louis was even 
greater than that of an indemnity: 


"Q Was there any period of time, Mr, 
ugazy, when you were liable on your indem 
to Mr. Fruchtman for losses suffered at 34 
A No,never, 
The Court: What about this period? 
The Witness: Your Honor, the indemnity 
was not against losses. The indemnity was 
Fruchtman borrowed $75,000 from th 
and my brother anda I guaranteed h 
had to make good on this 1 
good, and that after the F 
paid off we would get 60 pe fo) 
and he would get 40. It @oe have anvthina 
to do with losses at all. That is why when 
this conversation was going this morning I 
Gid not understand it. 
Do you know how the loan was paid back? 
By Travelco. 
Where did Travelco get the money? 
By making profits. 
Profits from the business at 342? 
That is the business they were in, 


Y~O>ro rD 


. 
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Q You mentioned a momént ago that after 
payment to Fruchtman you would wind up owning 
60 percent of the stock? 

A Something like that, 59--control. I 
have not seen the papers. 

Q That was the stock of Travelco? 

A Yes. =E don‘t Know 1£ it was 60." 


114, Mr. Fugazy thus admits that not only did the 
period of indemnity carry through until after the sale of Fugazy 


c 


Travel Bureau to Diners, but that after Mr. Fruchtman had vrevaid 
the loan, which he says was repaid, the Fuaazys would becore 


control shareholders in Travelco. Thus, Mr. FPugazy not only had 


from the outset of this indemnity agreement a right to obtain 


the controlling interest in Travelco, but he and his brother 


Louis actively did receive such interest while officers and 
directors of Diners and DWT. It was also established at the 
trial that the Fugazy brothers 

Travelco between 1967 and 1972 (Tr. 1552)--another violation of 
their agreements with Diners and DWT and in violation of the 
fiduciary duties owed toward those defendants. 

115. Diners and DFT considered a possible competing 
interest of the plaintiffs in the 342 Madison office (Travelco 
New York) serious enough to warrant inclusion of a further 
warranty by the plaintiffs in their amended employment agree- 
ments of October 1, IS68 (Plaintiffs Exhibit 22), as follows: 

"In consideration of the execution by DFT 

of this Employment Agreement, the Emplovee acreecs 

that for a period commencing on the date of his 

employment hereunder and terminating either fifteen 

(15) years from that date or five (5) years after 

Employee ceases to be an employce of PFT, whichever 

be later, he will not, in anv manner, directlv or 

indirectly, enaage in the credit card business, the 
collection aqencv husiness, the husincss of 
operating travelers or trave) clubs, the business of 


providing travel or related services or licensing 
or franchising others to provide such services or 
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in any business which competes directiy or in- 
directly with any of the fields in which Diners 
is presently engaged, cither directly or through 
subsidiaries, and he will not directly or indixect- 
' ly own, manaqe, operate, join, control or partici- 
pate in the ownership, Management, operation or 
control of or be employed by or connected in any 
manner STth any COLrmporatron, f+rm or “business 
that is so engaged without the orior written ¢con= 


‘sent of Diners. For the purposes of the ROT EROLAG 

i (i) Travelco, Inc. (Pa.} and Traveleo, Ine. (N.¥.) 

t shall be deemed engaged in the eo Erave? business, 5S, and 
(31) the leasing, management ocr ownership of hotels 


or Similar establishments shall be deemed not to 

be businesses competitive with any of the fields 

in which Diners is presently engaged, cither directly 

or through subsidiaries." (Plaintiffs Exhibit 22, ‘ 
page 6) (emphasis added) .: 


‘ 


116. It is respectfully submitted that there was 
westablished at the trial a clear violation of the purchase 
‘agreement, related documents and the employment agreements by 

plaintiffs by virtue of their retention of both an indemnity and 
ownership interest in the Meanch office at 342 Madison Avenue, 
and a violation of Rule 10b-5 by the non-disclosure of these 


material facts, that there was no evidence to the contrary, and 


that the jury erred as a matter of law in failing to find th 


fi 


these plaintiffs had breached their agreements with Diners anc 
their fiduciary duties to Diners and DFT and had-violated 

Rule 10-5 in connection with the 1967 and 1968 accuisitions of 
Diners' stock. Said defendants’ mction for a directed verdict 
/on those Claims should have been granted at the close of all 

the evidence, and it is respectfully requested that judgment 
notwithstanding the verdict now be entered for Diners and Diners 
‘World Travel on said claims, either with a heering on damages, 
jor in the alternative, said defendants respectfully request that 
a new trial be ordered on their counterclaims on the ground 


that the jury's verdict was against the weight of the evidence, 


indeed, was not supported by any evidence atl call. 


A-290 


WHEREFORE, deponent Te requests that 
defendants be granted judgment notwithstanding the verdict and 
a new trial as requested herein and in the notice of motion 
submitted herewith and that defendants be granted such other 


and further relief as the Court deems just and proper. 


A \ Yi 

: . ss Se 

i iis \ ¢ Sie 
gee ee oe ge cae eee 


ue 


Sworn to before me this JOSEPH J. SANTORA 


4 


.£O day of June, 1975 


coke oe te 
U 


ARLENE LAFATA 
Notory Public, Stote of Now York 
No. 24-7776300 
Qualified in Kings County 
Ceniificate filed in New York Coun 
Commission Expires March 30, 1976 ; 
' 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO., INC., et al., 


Plaintiffs, Consolidated Case 
-against- 70 Civ. 3064 
THE DINERS" CLUB, INC.) ‘e6 al.,; 72 Civ. 4324 (RgW) 
Defendants, 
SUPPLEMENTAL 
~against- AFFIDAVIT 
) 


WILLIAM D. FUGAZY, et ano., 


Third Party Defendants. 


WILLIAM D. FUGAZY, et ano., 
PLAInC TEES. 
~against- 3 
THE DINERS! CEUB, INCL, et abl.; 
Defendants, 
-against- 


MARX & CO., ING., et al., 


Additional Defendants on the 
Counterclaims. 


STATE, OF NEW YORK ) 

$ SSe.2 

COUNTY OF NEW YORK ) 
JOSEPH J. SANTORA, being duly -vorn, deposes and says: 
1. Deponent is a member of the firm of Hardee 

Barovick Konecky & Braun, attorneys for the above captioned 


defendants, and is fully familiar with the facts and circun- 


stances set forth herein. 
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2. This affidavit is submitted in accordance with 
the suggestion of the Court in support of defendants’ applica- 
tion to correct the record of the trial in the above action 
as set forth in deponent's letter to the Court dated June 23, 
L375. 

3. Deponent's recollection is that at the close 
of plaintiffs' case on May 14, 1975, defendants had received 
no notification that plaintiffs wie call an expert witness 
concerning the 1969 contract claim on rebuttal. Deponent's 
first knowledge of such a proposed witness came in a conference 
held in the robing room following the conclusion of testimony 
on May 15. At that point, defendants had commenced presenta- 
tion of their case and were taking the testimony of their third 
witness. At the conclusion of the proceedings on May 15, 

Mr. Fredericks indicated that plaintiffs "were considering" 
calling an expert witness on rebuttal to testify concerning 
the 1969 claim. At that point, deponent objected to the 
presentation of a witness who had not been previously listed 
in the pre-trial order and whose identity was unknown to 
deponent. The Court did not rule on the question at that 
time but directed Mr. Fredericks to reach a decision on the 
Matter at once and to thereupon notify defendants' counsel. 

4. On the following day, Friday, May 16, deponent's 
office received by hand delivery at approximately 5 p.m. a 


letter to plaintiffs' counsel of even date advising that 
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plaintiffs “intend to call Stanley Friedman" as an expert 
witness in this action and indicating that ree oe testi- 
mony would relate to “registration requirements of the 
Securities and Exchange Commission as they relate to plain- 
tiffs' claim...". A-copy of that letter is annexed hereto as 


Exhibit A. 


5. When the trial resumed on May 19, counsel en- 


gaged in a bench conference before Your Honor in connection 


with the proposed testimony of Mr. Friedman. During that 
conference, deponent objected to permitting Friedman to 
testify at all on the grounds, inter alia, that he had not 
been identified in the pecans order, surprise and that Mr, 
Friedman would not be a p¥Opex rebuttal witness. During said 
corference, it was discussed between counsel and the Court 
that defendants were not presenting an expert witness on the 
contract claim. It is deponent's jeentiareide that the Court 
at one point advised counsel that it did not consider such an 
expert to be technically a proper acne es witness in that 
Situation. In addition, the Court asked Mr. Fredericks why 
he had not called the witness on plaintiffs' case-in-chief. 
In fact, it is deponent's recollection that the Court actual ]+° 
Stated that plaintiffs should have called the expert on their 
Ccase-in-chief. During said conference, deponent reminded the 


Court and counsel that on previous occasions when defendants 
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had sought to introduce documents not listed in the pre-trial 
order, plaintiffs had objected on the basis al surprise and, 

in some instances, the Court had sustained the objections on 
that basis. Indeed, deponent's present recollection of those 
instances is that the Court permitted admission of documents 

not listed in the pre-trial order only when certain safeguards 
were employed to protect the adverse party from being surprised. 

6. At the conclusion of the bench conference, the 
Court overruled deponent's objection and ruled that the 
expert would be permittee to testify on rebuttal. Deponent 
recalls that the reporter was present throughout this con- 
ference and assumed at the time that the matter was being 
reflected in the record of the trial. However, deponent has 
been unable to find any reference to this conference on May 
19 in the transcript for May 19 or elsewhere in the record. 

7. With respect to the letter dated June 23, 1975 
of plaintiffs' counsel, deponent believes the letter contains 
certain inaccuracies. However, dipenenk will not respond 
with respect to those inaccuracies herein since many of them 
relate to matters beyond the scope of the instant aprlication. 

8. In any event, deponent is absolutely certain 
that the first knowledge he received of the identity of the 
witness was through the letter annexed hereto as Exhibit A, 
and deponent's first knowledge that plaintiffs intended to 
call an expert on rebuttal came in the discussion in Your 


Honor's robing room at the end of the day on May 15. 


\ 


“WHEREFORE , deponent respectfully requests that the 


Court grant the instant application to reflect the contents 


of the May 19 bench conference in the record of the trial 


herein, and grant such other and further relief as the Court 


may deem just and proper. 


Sworn to before me this 


26th day of June, 1975 


We Che ix Cie 


~~ Notary Public 


/ 
ra 


ELLEN RETTER 
Notary Public, State of New York 
Ho. 31-8550085 
Qualified in New York County 
Commission Expires March 30, 197; 


Bit 4) 6 eG 


So JOSEPH i. son TORA 


PAUL J. CMABE 

YOUN LOGAN O'OONWELL 
HARRY 7, WEVHER 

t£O FL ARNABOLO!, UR, 
WM,F, BONOERICKER 
KANE BT wh LORCH 
CHMAMLES M waAraooD 
SAMES EC ,YOLAN 


fo ALE RAMOCR ONDE ROONK 
CHARLES A BONNETS 

JS. BTCP HEN SMEILS 

PANE GILLESPIE 

MICHAEL A FEIRSTEIN 
CHARLES ©. DONOHUE, JR, 
THOMAS G. DRAPER, IR. 
ROGTR HH. KISSAM 

ROBERT R ROSS 
LEONAPD FP HORAN 
ROBERT w BOYL, IR 
HARIJO M. MURPHY 

& CPHEN A MAGIDA 
BARBARA C MOLTICHER 
SOSLPM M BURKE 

SO8 TAYLOR UT 
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IELLY, CHASE, O'DONNELL «& W 


OLWINE, CC 


299 PARK AVCNUE,NEW YORK,N.Y. 10017 


Rik €86-0400 


ROGER MULVINILE 
WIRT PL MARKS, OF 
JOHN F WALSH, IR, 
LEONARD J. CONWOLLY 
KOWARD A. VROOMAN 
CHARLES M. MCTAGHEY 
VUODITH B, RAYE 


RICHARD DOD. BELFORD 
JOSEPH C.RAPLAN 
@RUCK £.PINDYCR 
JEFFREY EC. SILVER 

JOHM A RAYLE, IR, 
GEORGE J. GROTHEER, JR, 
THOMAS C.OBRICNH 
PLYCR ARON 

LAWRENCE J. LAFARO 
BYCPKEN SCHLESSINGER 
LEO G. MANLAS 

JOWMN C.TIMM 

JAMES fF. NASUTI 
CHRISTOPHER F MEATTO 
FRANCIS &. SEXTON, UR, 
MICHACL LC, TWOMELY 


May 


Marx v. Diners' Club 


Dear Joe: 


to call Stanley Friedman, 
Shereff, 
expert witness in-the Marx v. 


Please be advised that the plaintiffs 
a member of the 
bo, testify 
iners" Club action: 


BSGi.:5 
Friedman, .Hoffman & Goodman, 


16, 


HER 


RICHARD £. OLWING 
tOld-ione 
JOHM EC. CONNELLY, JR, 
EOWARD F&F. VOHNSOM 
COUNSEL 


CABLE ADOAEER: OLCONCH 
VetEA- TOK WUMBER 
Ywk OCCOW NA 
710 Bet BITO 


by fe. 


) 


intend 
firm of 
as an 
Mr. 


Friedman will testify on the registration requirements of 
the Securities and Exchange Commission as they relate 


to plaintiffs" 


claim that the defendants 
promptly file and to use best efforts to make 


failed 


to 
effective 


a Registration Statement covering the restricted snares 
of Diners’ Club stock held by the plaintiffs. 


, 


Sincerely yours, 
De ee 
{ ¢. 


Michael E. Twomey 


Joseph Santora, Esq., 
Messrs. Hardee, Barovick, 
Konecky & Braun, 
One Dag Hammarskjold Plaza, 
New York, New York 10017. 


lh 


| 
| 
| 
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_ AFFIDAVIT OF BARRY FREDERICKS IN OPPOSITION TO 
DEFENDANTS' MOTION FOR JUDGMENT NOV OR NEW TRIAL 


| 
| UNITED STATES DISTRICT COURT 
fap DISTRICT OF NEW YORK 


Wl 


[Eee earn ee he cer eee OL CaN Ree ae wee eer a 
“MARX & CO., -INC., et al... : 
PlarntLres), : 
-against- : 
THE DINERS” CLUB, INC. €t 81.4 : 
Defendants, | : 

-against- 


Consolidated 
WILLIAM D. FUCAZY, et ano., : Case 


V2 Civ. 4324 
Third-Party Defendants. 

70 Civ... 3064 
~ ee me ee ee ee ee -~-- - = = = x (RJW) 
WILLIAN D. FUGAZY, et ano.., 

AFFIDAVIT 
Plaintirts), 
-against- 
THE DINERS" CLUB, ING.., eb alg 
Defendants, 
-against- 


MARK & CO., INCs.,260 al.., : 


Additional Defendants 
on the Counterclaims. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


BARRY I. FREDERICKS, being duly sworn, deposes and 


ie Lam @ member of the bar of (this Count anda 
member ot ‘the firm of Harris, Fredericks & Korobkin, counsel 
for plaintiffs in ithe above-captioned consolidated action, 


and make "this anrrdavil in opposition te the motion of 


: 


" 
uf 
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defendants for judgment notwithstanding the verdict with re- 
spect to plaintiffs' breach of contract claim and defendants’. 
counterclaims and in opposition to defendants’ alternative 3 
motion for a new trial with respect to plaintiffs' breach of 
contract claim and defendants' counterclaims. 

2. Plaintiffs' opposition to defendants' motions 
is supported by the accompanying memorandum of law as well as 
by my affidavit, sworn to the 27th day of June 1975, a copy 
of which is annexed hereto as Exhibit A, which responds sep- 
arately to the supplemental affidavit of Joseph J. Santora, 
counsel for defendants, sworn to the 26th day of June 1975. 

3. The: trial in the instant case commenced on 
Tuesday May 6, 1975 and was concluded en teenesday May 28, 
1975, when the jury returned a verdict in plaintiffs' favor 


on plaintiffs' breach of contract claim in the amount of 


$533,000 (Tr. 2007-08*). After the jury returned its verdict, 


defendants' counsel moved orally for judgment notwithstanding 


the verdict with respect to plaintiffs' breach of contract 


‘@laim. The Court advised defendants' counsel that in its 


view there was enough evidence in the pagerd fae 1 jury to 
find that Diners had violated its contractual obligations and 
that a verdict in plaintiffs' favor was therefore warranted 
(Tr. 2012). Notwithstanding the statement by the Court, 
defendants' counsel decided to pursue the tneent motion, 
then requested further time to file their papers and on 

June 26, 1975, defendants served their papers on plaintiffs' 
counsel. 


4, This is the third time in this lawsuit that 


* References to the trial transcript will be identified 
Lies Hear ai 
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defendants are making the instant motion. Besides their 
|| oral motion for judgment notwithstanding the verdict, defen- 
[esuee also moved for a directed verdict in their favor after 
ithe conclusion of plaintiffs' case (Tr. 903-26) and again . 
after both sides rested (Tr. 1807-36). Defendants' formal 
written application has added nothing to these prior appli- 
cations ‘ut rather it is merely a restatement of the same 
arguments that they set forth orally, with the added window- 
dressing of specific pefebences to trial transcript pages 
and trial exhibits. As this affidavit and the accompanying 
memorandum will demonstrate, more than sufficient evidence 


was put before the jury to support the jury's verdict. 
Plaintifiss Breach of Gontract Claim 


5. On October 10, 1967, Diners and Fugazy Travel 
Lareau, Inc. ("Fugazy Travel Bureau") entered into an agree- 
ment pursuant to which Diners acquired the assets of Fugazy 
Travel Bureau for stock and other consideration (P. Exh. 5*). 
Plaintiffs, the shareholders of Fugazy Travel Bureau, re- 
ceived restricted Diners! Common Stock which precluded then 
from reselling or otherwise disposing of or distributing the 
Shares in the absence of an effective registration statement 
under the Securities Act of 1933 or unless Diners received 
from its counsel an opinion to the effect that registration 
Was not required under the Securities Act of 1933 (P. Exh. 5, 
q 10.1(a)). Paragraph 10.2(b) of the agreement, however, 


provided for the registration of plaintiffs' restricted 


* Plaintitfe* trial exhibits will be identified as "P. Exh. 
uo" and defendants” trial exhibits widl be adentified as 
Die. VE. site 
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i shares upon notice by plaintiffs that they desired Diners to 
' file a registration statement. Paragraph 10.2(b) provided: 


"If Diners shall not have filed any such regis- 
tration statement subsequent to January 1, 1968 and 
before January 1, 1969, then, provided there are 
outstanding more than 25,000 shares bearing legend 
provided for in Section 10.1(c) hereof, the regis- 
tered holders thereof (but not less than all of them) 
may, at any time after January 1, 1969, noti.y 
Diners that they desire that Diners file such a 
registration statement, but only with respect to all 
such shares then owned by all such holders. Unless 
Diners shall have received an opinion from its 
counsel that registration is not required, or if 
Diners and all such registered holders, together 
proceeding expeditiously and in good faith after 
such notice, cannot obtain from the Securities and 
Exchange Commission a "no-action" letter with re- 
Spect to the sale of such shares, then Diners shall 
promptly file a registration statement and use its 
best efforts tn cause such registration statement 
to become Effective. Diners may include in such 

Statement such other of its securities 

y desire. Anything to the contrary notwith- 
Standing, Diners need not file any such registration 
Statement until it may lawfully use its regularly 
prepared fiscal year end financial statements, as a 
part of such registration statement. The notifying 
holders shall pay Diners in advance an amount suf- 
ficient to reimburse Diners for one-half of all 
registration fees, printing costs, auditing fees 
(but only in excess of normal fees paid by Diners 
for its fiscal year end audit), legal fees and all 
other incidental out-of-pocket expenses incurred 
in connection with such registration statement." 


6. Pursuant to the requirements of Section 10.2(b) 
of the acquisition agreement, plaintiffs notified Diners on 
April 16, 1969 that they were requesting Diners to file with 
the SEC a registration statement with respect to their shares 
of Diners' Common Stock (P. Exh. 27). 

7. Defendants' counsel in his moving affidavit 
charges that plaintiffs offered no testimony concerning the 
notification by plaintiffs to Diners that they were requestins 


registration (affidavit of Joseph J. Santora, sworn to the 


26th day of June 1975, hereinafter "Santora affidavit," 4 11, 


p. 7). Defendants' counsel is incorrect in his statement. 


| 
| 


| Plaintiff Otto Marx testified as follows concerning plain- 
i 
t 


tiffs' request for registration: 
| "Q. Mr. Marx, I show you Exhibit 27 in evi- 
dence, which is a letter to Diners‘ Club, attention 
! Mr. Bloomingdale. Is that your signature (handing)? 
: A. Yes, it is. 


Q. Can you tell us the circumstances under 
which you wrote that letter? 


&. In accordance with the contract that we 
Signed in October of 1967, we were permitted to 
have our shares registered once the audited figures 
were prepared and ready, if we so requested it, in 
the year 1969. 
Q. And that was your request for a registration? 
(Tr. Marx 700) 
ameriin., Jf. 
father on April 16, 1969 requested Diners to register plain- 
tiffs’ shares (Tr. Summerlin 559-61). And plaintiff Louis 
Fugazy also testified that plaintiffs requested registration 
on April 16, 1969 (Tr. L. Fugazy 615-16, 636), as did his 
brother, William Fugazy (Tr. W. Fugazy 202-04). In any 
plaintiffs' April 16, 1969 notification to Diners Speaks for 
itself and demonstrates conclusively that plaintiffs complied 
With paragraph 10.2(b) of the agreement in requesting regis- 
tration. 
8. Plaintiffs claim that Diners did not fulfill 
its contractual obligations as set forth in paragraph 10.2(b) 
of the acquisition agreement. Diners was obligated "to 
promptly file a registration statement and use its best ef- 
forts to cause such registration statement to become effec- 
tive." . Defendants dhapee saeeike with respect to plain- 
tiffs' claim that Diners failed to promptly file (Santora 


affidavit, 4 11, p. 6). However, defendants! charge is 


totally negated by the operative facts. At the commencement 
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of trial on May 6, 1975, plaintiffs handed up to the Court 


and served upon defendants a trial memorandum which set 


forth in detail plaintiffs' entire case. In that memoran- 


: dum, plaintiffs set forth their entire argument that Diners 


failed to promptly file a registration statement. At no 
time during the course of trial did defendants object, on 
the ground of surprise or otherwise, to the presentation 
of testimony and documentary evidence concerning plaintiffs' 
claim that Diners failed co promptly file a registration 
statement. Moreover, in a letter dated May 16, 1975 from 
Michael E. Twomey, an attorney associated with Olwine, 
Connelly, Chase, O'Donnell & Weyher, to Mr. Santora, a copy 
of which is annexed as Exhibit A to defendants" moving affi- 
davit, Mr. Twomey stated that Stanley Friedman would testify 
aS an expert witness "on the registration requirements of 
the Securities and Exchange Commission as they relate to 
plaintiffs’ claim that defendants failed to prometly file 
and to use best efforts to make effective a Registration 
Statement covering the restricted shares of Diners' Club 
stock held by the plaintiffs." Moreover, Saintitys in 
their complaint set forth paragraph 10.2(b) in its entire- 
ty and charged defendants with failing to use their best 
efforts to cause a registration statement to become effec- 
tive; failure to use best efforts includes failvre to 
promptly file the registration statement. 

9. Defendants contend that plaintiffs offered 
no evidence to support their claim that Diners failed to 


promptly file a registration statement and failed to use 


its best efforts to cause a registration statement to be- 


come effective. The trial testimony and the documentary 


\ 
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li evidence demonstrate that defendants' claim is totally with- 
lout foundation. 
| 10. Plaintiffs introduced at trial two copies of 
the April 16, 1969 notification by plaintiffs to Diners 
Pendstine registration, both of which contained handwritten 
notes (P. Exhs. 27 and 28). Plaintiffst Exhibit 27 contains 
a handwritten note from George Faunce, president of Diners, 
to Harold Johnson, executive vice president of Continental 
and a director of Diners (Tr." Johnson 1184, 1186). The note 
States: "Harold -- Alfred [Bloomingdale] asked me to send 
this to you and Mr. Herd. He wants to know your position? 
-- George." Plaintiffs' Exhibit 28 contains two handwritten 
notations, one from George Faunce to J. 
second from J. Victor Herd, chairman of the board of Conti- 


nentad and’ a director of Diners (fr. Herd- 1228, 1230), to 


Harold Johnson. The first notation states: "Mr. Herd -- 
Alfred asked that I send this to you and Harold -- George." 
The second notation states: "Mr. Harold Johnson -- Anything 
we should be doing. -- J.V.H." ‘Although Faunce informed 


Herd and Johnson, the Continental representatives on the 
Diners' board, about plaintiffs' request for registration 
and sought their adv.ce on the action to be taken by Diners, 
he did not inform the other members of the Diner's board 
(Tr. Faunce 1702) 

11. Diners" blatant disregard for its contractual 
obligations under paragraph 10.2(b) is exemplified by Plain- 
tiffs' Exhibit 29, Johnson's response to Herd's question as 
set forth in the handwritten notation contained in Exhibit 28. 
in a letter to Mr. Herd dated April 24, 1969, Harold £E. 


Johnson states: 
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"The attached letter, I believe, is an effort 
on the part of Otto Marx, Jr. to have Continental 
purchase his shares. 


To my way of thinking there is nothing that 
needs to be done at the present time. tir. Bloom- 
inpdale may discuss this at a later date but my 
reaction is to do nothing." (Emphasis added) 


Plaintiffs' Exhibits 27, 28 and 29 were introduced as part of 
plaintiffs' case in chief, during the direct examination of 
Mr. William Fugazy (Tr. W. Fugazy 203-06). 

12. Defendants' own witnesses confirmed that Diners 
did nothing to prepare the registration statement until late 
July 1969. Jules T. Asch, Diners' executive vice president, 
testified that he was responsible for the history and de- 
scription of the business contained in Plaintiffs' Exhibit 30, 
the S-1 registration statement filed by Diners on August 28, 
1969 (Tr. Asch 1169). Asch further testified that he began 
working on the registration statement sometime in July 1969 
and chat it probably took less than three weeks from begin- 
ning to end to complete his portion (Tr. Aseb 1170% Thus, 
Asch waited three months from the time Diners received notice 
that plaintiffs were requesting registration to begin his 
work on the registration statement. 

13. Asch testified that he was also responsible for 
drafting the narrative part of Diners' annual reports to 
shareholders and that he usually began his work on the 
project roughly a month prior to the issuance of the report 
(Tr. Asch 1167-68). Asch testified that he prepared the 
narrative part of Diners' 1969 annual report to shareholders 
(Tr. Asch 1168), Exhibit 31, which was mailed to Diner's 


shareholders in the latter part of June 1969. Thus, although 


Asch was working on the 1969 annual repor’t to shareholders in 
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i May and June 1969, he did not begin his work on the registra- 


| tion statement until July 1969, three months after notice was 


pe by plaintiffs. ; ° 


14. As for Diners' 1969 annual report, it was 


established at trial that the chairman's letter was dated 
June 16, 1969 and that the report of Touche, Ross, Bailey & 
Smart, Diners’ certified public accountants, with respect to 
Diners' March 31, 1969 consolidated financial statements, was 
dated June 6, 1969, two and one-half months prior to the 
filing of the registration statement (Tr. W. Fugazy 208; 
Marx 700-01). In the opinion of plaintiffs' expert witness, 
Stanley Friedman, Diners should have begun preparing the 
ement upon receiv- 
ing notice from plaintiffs, even though its audited financial 
Statements were not ready until June, and that Diners should 
have. filed a registration statement approximately two weeks 
after June 6, 1969, the date of the accountants' report. 
Mr. Friedman testified: 
"Q. Mr. Friedman, based upon Exhibit 31, the 
date upon which the financials of Diners' Club for 
the year March 31, 1969 was certified by Touche, 
Ross, and in consideration of Exhibit 28, the 
demand for registration as of April 16, 1969, do 
you have a professional opinion as to when a 
registration statement should have been filed in 
compliance with the demand made in Exhibit 28? 
A. Yes, Ido. 
Q. Would you give us that opinion, please? 
A. I believe that to fulfil the covenant in 
the circumstances the registration statement should 
have been filed approximately two weeks after June 
6th of that year. 
Q. Would you tell the ladies and gentlemen of 
the jury the factors you considered in reaching 


that opinion? 


A. 
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The letter requesting registration was deliv- 
ered on April 16th. The company had undertaken 
in its contract promptly to file upon receipt of 
the request -- And the company would then use its 
best efforts to proceed. Ordinarily when one -- 
In my experience, when a request for registration 
is made and it is a request that has a basis ina 
contract, we assume that we would start to prepare 
the textual portion of the prospectus immediately. 
The registration statement can be said for this 
purpose to consist of two elements, a textual por- 
tion describing the company and its business and 
financial statements which contain financial in- 
formation. The financial statements can't be 
prepared until after the end of the particular 
period covered, and we have seen that the finan- 
cial statements for the year ended March 31st 
were not ready until June 6th. 


However, in the interim, the company would have 
been preparing the textual portion of the statements 
which should have been ready about June so that when 
that date came they would have financial statements 
and textual material, and then I would allow them 
two weeks to integrate tne two togetner and to 
respond in the text to any questions that arose out 
of the financial statements. 


Furthermore, this company is what is called a 
reporting company. It was under an obligation to 
make continuing reports of its activities to the 
Securities and Exchange Commission on forms which 
the Securities and Exchange Commission prescribes 
for the purpose. 


One of the forms is called Form 10-K, which is 
an annual report that has to be prepared and sub- 
mitted to the Securities and Exchange Commission 
within 90 days after the end of the fiscal year of 
the company. 


If the company's fiseal year ended on March 
31st, the 10-K report would have to be ready and 
filed with the Securities and Exchange Commission 
under the regulations of the Commission not later 
than June 30th. This is an absolute requirement 
imposed by the regulations. 


The company, therefore, would have been pre- 
paring the information in, the 10-K report. The 
10-K report requires information which is very much 
Jike the information that ds required in the regis-= 
tration statement under the Securities Act which 
would be necessary to register the shares, which 
was the subject of Mr. Marx' letter. 


Furthermore, the company sent out proxy 
statements at about this time and an annual. report, 
that is, as soon as -= On June 6th, when it re- 


am 
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ceived the financial statements, it proceeded to 
Send out notice of a meeting to be held in July. 
To a significant extent the information contained 
in the proxy statement and the information con- 
tained in the report are information which would 
have to appear in the prospectus and, therefore, 
when you add the 10-K report to the Commission 

and the proxy statement, which is reviewed by the 
Commission, and report to stockholders which the 
company is preparing at the same time, there were 
people in the organization of the company working 
on the matters, compiling them, which would be in- 
cluded in the registration statement to be filed 
to register the shares., Therefore, the company 
has been working on this information at the same 
time, and when June 6th comes around and they get 
the financial statements, they should be poised 

to complete the job within a relatively short 
time. 


Two weeks is an assessment which I would 


make. It could be shorter. i @don*t think it 
could be expected to be longer." (Tr. 1732-35) 
15. In support cf plaintiffs" clsim that Diners 


failed to promptly file a registration statenent and failed 
to use its best efforts to cause a registration statement to 
become effective, plaintiffs introduced a number of addi- 
tional documents as part of its case in chief. Although 
plaintiffs did not elicit testimony on each of these docu- 
ments, the documents themselves demonstrate that Diners 
breached its contractual obligations. 

16. Plaintiffs introduced into evidence the 
August 28, 1969 registration statement for the registration 
of plaintiffs’ Diners' restricted Common Stock (P. Exh. 30) 4 
A review of that registration statement demonstrates that it 
was filed four and one-half months after plaintiffs requested 
registration, that the textual portion was similar to that 
contained in Diners 1969 proxy statement and annual report 
(P. Ex. 13 -- Diners' proxy statement dated June’ 20, 1969; 
P. Exh. 31 -- Diners' 1969 annual report) and that Diners! 


March 31, 1969 financial Statements, which were included in 


1 
'Diners' 1969 annual report, were included in the registra- 


I 
‘tion statement as the most current financial statements of 


. 
= 
(Diners. * 


Tics Plaintiffs introduced as part of its case in 
chief the letter of comments from the Securities and Exchange 
Commission dated October 16, 1969 which set forth the SEC's 
comments on the non-financial portion of the registration 
statement (P. Exh. 39). With respect to Plaintiffs' Ex- 
hibit 39, plaintiffs' expert witness reasoned that October 16, 
1969, the date of the SEC's letter of comments, was "40-some 
odd days after the original filing" and that had Diners done 
everything that it was supposed to do to cause the registra- 
tion statement to become effective, the registration state- 
ment would have become effective approximately 70 days after 
the original filing (Tr. Friedman 1790-91). In fact, it wa 
Mr. Friedman's view that 70 days was even too long a period 
for Diners because Diners was a reporting company which had 
an obligation to file 10-K's with the SEC and to prepare 
proxy statements for its shareholders (Tr.: Friedman 1793).** 

18. Plaintiffs introduced into evidence a letter 
dated February 18, 1970 from Diners to the SEC requesting 


that the SEC consent to the withdrawal of the August 28, 1969 


* The report of Touche, Ross, Bailey & Smart was updated 
from June 6, 1969 to-July 18, 1969 with respect to Notes 
11 and 13 to the March 31, 1969 financial statements 
Since, in the registration statement, Diners disclosed 
events in Notes 11 and 13 that occurred subsequent to the 
issuance of the Touche, Ross June 6, 1969 report. The 
delay in filing the registration statement caused Touche, 
Ross to update the footnotes to the financial statements. 


** Although defendants emphasize the fact that the 70-day 
statistic contained in the SEC'S 1970 Annual Report (P. 
Exh. 54 for identification) was a median, and not an 
average, figure, it was Mr. Friedman's expert opinion 
that 70 days was "rather generous" (Tr. Friedman 1793). 


Pegistration Statement (P. Exh. 41). Plaintiffs further 


; 


introduced into evidence plaintiff Otto Marx's response to 


= request to the SEC (P. Exh. 42). . Mr. Marx in a 
t Petter dated-Mareh 11, 1970 to Diners' counsel Stated that he 
would not agree to tine withdrawal of the registration state- 
ment unless he received an opinion from Diners' counsel that 
registration was no longer required. Marx stated that in the 
absence of Such an opinion, he was requesting Diners to rein- 
State the registration statement and thereby meet its con- 
tractual obligations r the October 10, 1967 acquisition 
agreement. The opinion requested by Mr. Marx was not issued 
and instead Diners' counsel forwarded to Mr. Marx a copy of 
an opinion dated February 20, 1970 which merely dealt with 
the transferability of plaintiffs' shares in a tender offer 
(P. Exh. 43). Despite Mr. Marx's request that the registra- 
tion statement be reinstated, it was withdrawn (Tr. Marx 7013; 
19. With respect to the tender offer, plaintiffs 
introduced into éiidenes the tender offer dated February 6, 
1970 by Continental for Diners' Common Stock (P. Eahs 26). 
Each of the plaintiffs testified to the tendering of his 
Shares to Continental after it became apparent that the reg- 
istration statement was not going to become effective (Tr. 
W. Fugazy 198; Summerlin 560; L. Fugazy 615% Marx 702), In 
addition, Otto Marx testified that he Sold a portion of his 
Shares to John S. Jemison in December 1969 (Tr. Marx 702-03). 
20. Evidence was also presentéd at trial ta the 
effect that Diners’ officers did no. Want the registration 
Statement to become effective. William Posey on cross-exan- 
ination testified that George Faunce and Alfred Bloomingdale 


“asked him to taik to Otto Marx to convince Marx to drop his 
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request for registration. William Fugazy stated that Diners 


was concerned with the disclosure of certain problems that 


on was having (Tr. W. Fugazy 304- 133 


2°, Plaintiff Otto Marx testified on cross-examina- 


tion to the efforts of Diners to avoid registration. Hr. 
Marx testified that prior to the time he notified Diners that 
plaintiffs were requesting registration, he was approached by 
Alfred Bloomingdale, Diners' chief executive officer, who 
asked Marx if he was going to request registration. Marx 
testified that he informed Mr. Bloomingdale that he planned 


to seek registration and that Bloomingdale's response was “is 


this necessary?" (Tr 4 87>) Nr. Marx further testifi 


to find 
registration (Tr. Ma J. Marx stated 
SEC's letter of comments was received by 
ested Marx to permit Diners to withdraw 
the registration statement (Tr. Marx further testified 


that he had a luncheon meeting with Diners' president, George 


~ 1& 
Faunce, at Faunce's request, during which Faunce reiterated 
Diners’ request that Marx permit Diners to either postpone or 


withdraw the registration statement (Tr. Marx 875-75A). Marx 


a 


&+e 


never consented to a postponement of the filing of the re 


tration statement nor to a withdrawal of it (Tr. Marx 701). 


* Although defendants argue that Diners! obligation to file 
a registration statement did not arise until after the 
parties ceased or abandoned PeCeTUALIVES to registration 
(Santora affidavit, © 29, p. 13), Diners' obligation under 
Paragraph 10.2(b) of the acquisition Rhee to register 
plaintiffs' shares was absolute unless Diners received an 
Opinion from counsel that registration was not required or 
if Diners and plaintiffs were not able to obtain a "no- 
action" letter from the SEC (P. Exh. 5). 


a3. 


i 22. Plaintiffs concluded their case in chief with 
ll ur. Marx, after which defendants made their first motion for 
|* directed verdict. Defendants argued that there was not 


'"one piece of supporting evidence" for plaintiffs' breach of 


i 


contract claim (Tr. 910). Plaintiffs, on the other hand, 
argued that a case had been made to allow the breach of con- 
tract claim to go to the jury (Tr. 916-18). The Court denied 
defendants' motion and stated: 


"[TA]fter having reviewed the two exhibits 
to which I have made reference and having con- 
Sidered the testimony, I have concluded that 
the questions, whether the defendants did in 
fact fail to promptly file a registration state- 
ment and did in fact use their best efforts to 
cause the registration to become effective, hav- 
ing been sufficiently presented by the plaintiff 


ta Cause Henan Court bo Ponclude Phat tho Nag es fe 


Muu wai eS ewe vibe Laure waite reG4: a a ao 
on this matter has made cut a prima facie case. 
This is a matter which I will consider again 
at the close of all the evidence. 


Accordingly, the defendants' motion to dis- 
miss the third claim, that is, the claim botto: 
on the failure to promptly file a registratio 
statement is denied." (Tr. 924) 


23. After the Court denied defendants' motion for a 
directed verdict in their favor on plaintiffs' breach of con- 
tract clain, defendants presented their suea: including their 
defense to plaintiffs' breach of contract elaim. Defendant 
attempted to prove by testimony and documentary evidence that 
Diners' obligaticn to file a registration statement did not 
arise until late August 1969. Defendants attempted to snow 
that certain conditions precedent to Diners! obligation to 
file a registration statement were not met until August 1969. 
Thus, defendants introduced into evidence documents reletin: 
to the reimbursement by plaintiffs of one-half of the reris- 
tration expenses and documents relating to the indemnifica- 


tion by plaintiffs of Diners against liability arising out 
t - =} 


ger untrue statements or omissions in the registration state 


||ment made in reliance on information furnished to Diners by 


ee (D. Exhs. P, PPP, QQQ, RRR, SSS, TTT, UUU, VVV, 


“WWW, IIII and JJJJ).* 

: 24. Defendants' principal witness on their defensi 
of the breach of contract claim was George Faunce, former 
president of Diners. Mr. Faunce's testimony fully supportec 
plaintiffs' breach of contract claim as Mr. Faunce stated on 
cross-examination that Diners did proceed to prepare the 
registration statement until after Otto Marx returned from 
vacation in June 1969, two months after plaintiffs requested 
Diners to file a registration statement (Tr. Faunce 
With respect to the reimbursement by plaintiffs of one-half 
of-the registration expenses, Mr. Faunce testified that there 

Diners concerning 
difficulty of i ermini he registration expenses 
(Tr. Faunce 1710-11). Faunce further testified that Mr. Marx 
guaranteed the payment of one-half of the registration ex- 
penses (Tr. Faunce 1711). 

25. It became apparent to plaintiffs during the 
course of defendants' presentation of their defense to the 


breach of contract claim that it would be necessary for 


* Defendants in their moving papers complain of the fact 
that plaintiffs on occasion offered documents into evi- 
dence without eliciting testimony on them (Santora affi- 
davit, 4 15, p. 7). Obviously, defendants must have fer- 
gotten that during a break in the examination of Seymour 
Flug, they marked sixteen documents relating to their de- 
fense to the breach of contract claim and did not elicit 
any testimony from Mr. Flug or anyone else concerning these 
documents (Tr. Flug, 1566). Significantly, when defendants 
make their condition precedent argument in their moving 
Papers, tney do not refer to any testimony, but only to 
oo evidence (Santora affidavit, 4 39-43, pp. 
17-20). 


plaintiffs to present an expert witness in rebuttal to the 


‘attempt by defendants to make out defenses to the breach of 


eee claim. Defendants contend that they were first 


“apprised of this possibility on May 15, 1975, during the pre- 
Sentation of defendants' case (Santora affidavit, | 50, 

p. 22). As is set forth in my affidavit sworn to the 27th day 
of June 1975, I informed defendants' counsel on May 1 and 2; 
1975 that I was considering wre an expert witness on the 
breach of contract claim. Defendants' counsel advised me that 
he would not object to the calling of such a witness and asked 
that I advise him as soon as I made a determination as to the 
name of the expert and what he would testify to. I did not 
finally decide all ani expert witness until after I nad hi 

the testimony of defendants": 

Witnesses and review the documents in 

Mins. iriedeee waS not retained formally until May 16, 1975, 
however, after defendants had presented much of their evidence 
on their defense to the breach of contract clain. (Annexed 
hereto as Exhibit EB is a letter dated May 16, 1975 from me to 
Mr. Friedman retaining him to testify in this lawsuit as an 
expert witness.) 

26. Defendants plead surprise in the calling of 

Mr. Friedman as an expert witness (Santora affidavit, 4 78, 
89-90). Defendants, however, conveniently overlook the 
surprise to plaintiffs when -fencants sought to introduce 
documents not included in the pretrial order and not produced 


for plaintiffs' inspection. * 


®* During th defendants without prior notice to 
Plarvsyt.'s 1, sourht to introduce documents that 
lawsuits and transactions totally irrel- 
(footnote continued on next parc) 


| 
| 
| 
| 
| 


{ 


| 
| 


! 
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27. Mr. Friedman was a proper rebuttal witness in 


‘that he rebutted the contentions of: defendants' witnesses 


that they promptly filed the registration statement and that 
they used their best efforts to cause the registration state- 
ment to become effective. Mr. Friedman's testimony on direct 
examination was Simple and straightforward. The foundation 
for Mr. Friedman's qualifications as an expert witness was 
laid (Tr. Friedman 1722-26), and Mr. Friedman then testified 
as to the documents he reviewed in formulating his opinion 

on whether Diners promptly filed the registration statement 
and used its best efforts to cause the registration statement 
to become effective (Tr. Friedman 1726-29). Mr. Friedman was 
asked his opinion as to when Diners should have filed the 


registration statement to be in compliance with the demand 


made by plaintiffs for registration (Tr. Friedman 1731-32) 


and Mr. Friedman responded that the registration statement 
should have been filed within two weeks after the audited 


financial statements were ready (Tr. Friedman 1732). He 


/ was then asked his oninion as to whether Diners used its 


best efforts to promptly file a registration statement laa 
Friedman 1735); Mr. Friedman responded that in his expert 
opinion Diners did not use its best efforts to promptly file 
a registration statement (Tr. Friedman 1735-36). 


28. Mr. Friedman also testified that in his opin- 


evant to the instant case (D. Exhs. I, J, K, L, M and ND). 
The Court when learning that these documents had not been 
produced for plaintiffs ordered them produced. Similarly, 
plaintiffs had requested defendants to produce all docu- 
ments relating to accounting comments by the SEC. Defen= 
dants claimed that they were not in possession of any 
such documents. Yet, as if by magic, when the time was 
ripe for defendants to introduce such a document, it mirac- 
_ ulously appeared (D. Exh. MM). 


| lon the discussions between Diners and plaintiffs concerning 


| 


‘the reimbursement of registration expenses did not relieve 


{ 
| 
fore of its obligation to promptly file the registration 


Statement (Tr. Friedman 1741). As Mr. Friedman testified 
after reviewing the various correspondence, the question of 
registration expenses did not arise until July 15, 1969, 
well after the registration statement should have been filed, 
June 20, 1969 (Tr. Friedman 1741-42). Mr. Friedman further 
testified that the registration statement should have become 
effective about the end of August 1969 and that Diners did 
not use its best efforts to cause the registration statement 
to become effective (Tr. Friedman 1744-48). 

29. whole issue of the reimburseme 
tiffs for the registration expenses was r 
Diners to avoid its obligation to promptly file a registration 
Statement. As defendant. are well aware, plaintiffs did not 
prepay the registration expenses because Diners constantly 
revised its estimate of the cost of registration. Thus, by 
letter dated July 15, 1969, George Faunce requested Otto Marx 
to tender to Diners $35,135, which was to represent one-half 
of the cost of registration (D. Exh. PPP).# On August 15, 
1969, Diners! counsel, Julian Weber, forwarded a second let- 
ter to Marx, revising the estimate of the cost of registra- 
tion and requesting that Marx forward a check in the amount 
of $28,120, representing one-half of the revised amount (D. 


Exh. QQQ). Subsequently, Marx had a discussion with Alfred 


* Diners' initial estimate of the cost of registration was 
$30,000, of which $15,000 would have been the responsi- 
bility of plaintiffs. The $30,000 amount is contained 
in a confidential memorandum from Faunce to Rloomingdale 
dated Nay 16, 1969 (D. Exh. SS). 


ls. Bloomingdale, Diners' chairman of the board and chief ex- 


! 


ecutive officer, concerning Diners' inability to accurately 


| determine the costs of registration. That discussion re- 


' 


sulted in Otto Marx agreeing to reimburse Diners for one- 
half of the registration expenses “after the registration 
statement became effective within 30 days after [receipt] of 
the itemized bills approved by both parties" (D. Exh. RRR). 
Marx, by letter dated keeuse 22; 1969, 

agreed to personally guarantee that the 

would be paid (D. Exh. P). That August 

subsequently modified by a letter dated 

Marx and William Fugazy to Diners, whereby Marx 


Fugazy together personally guaranteed that the registration 


expenses would be paid (D. Exh. WWW). 
30. On cross-examination 
Mr. Friedman enumerated the four major reasons for his 
Mination that Diners failed to use its best ef 
the registration statement to become effective. 
stated that these reasons were: 

(a) Diners did not proceed to prepare the 
registration statement when it received plaintiffs' 
FEqQUEeEST; 

(b) Diners did not file the registration 
Statement on June 20, two weeks after its receipt 
of its audited financial statements; 

; ) Diners waited until August 28 to file 
the registration Statement, two months after it 
should have been filed; and : 


(d) Diners did not begin to work on the 


historical part of the prospectus until July or 


' 
{: 


i 
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August (Tr. Friedman 1758-59). 

31. Defendants object in their moving papers to 
certain of Mr. Friedman's testimony on the ground that he 
testified on the interpretation of contracts when he was only 
qualified as an expert in securities law (Santora affidavit, 
4 53, p. 23). Defendants’ counsel seems to have overlooked 
the fact that they were the ones who asked Mr. Friedman the 


questions which the defendants claim were iproper. Finally, 
defendants' attempt to buttress their conditions precedent de- 
fense through testimony of Mr. Friedmen is unfounded. For on 
cross-examination, M Friedman opinion remained unchanged 
and he stated that iners should have filed the registration 
Statement by June 20, 1969 and that the registration statement 
Should have become effective in late August In respo 


to defense counsel's question, 


ay 


October 16th, 
do you still 
ment should 
August 28? 


O's 0 
42) * 
KO 
Bh or 
sto HK 


joa @7) 
et icp 23 
oO 


cL 
= 


4) 


A. My position was that it should have been 
ready within 70 days of June 20th. This was 
October 16, which is about 40-some odd days fter 
the original filing. had they done ie tosengs oO 

that they were supposed to do this one could 
been effective 70 days after August 28th, 
lieve. That is. however, irrelevant to 

(Tr. Friedman 1790-91). «! 


* Defendants contend that e 1) vidence presented to sup- 
port plaintiffs' breach a iim was Risks, Saeers 
testimony of Mr. Friedm é the i F€ Yt have 
been the basis for the : i 
Gt 63-78, pp. 27-23). nd hate 
Court's instruction to the Jury during at 3 
Friedman's testimony on the weight to be give exper 
testimony. The Court stated 

"Ladies and gentlemen, that means that this 
witness can be asked his opinion and he may 
testify to his opinion. You are to Bive his 
(footnote continued on next pare) 
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| 32. With the conclusion of Mr. Friedman's testimony, 


-both sides rested. Defendants then made a second motion for 


Ee directed verdict in their favor with respect to plaintiffs" 
| breach of contract claim. Defendants argued as they do in 
their moving papers that there were conditions precedent to 
Diners' obligation to file the registration statement, which 
were not met until August 26, 1969 (Tr. i&24-25). The Court 
expressed its view that that argument should be left to the 
consideration of the jury (Tr. 1825). Defendants' counsel 
also stated, as they do here, that Mr. Friedman's testimony 
should be given no weight (Tr. 1826-27). The Court, after 
hearing defendants’ arguments, found that defendants had not 


"made out a sufficient legal case to justify a directed ver- 


Soe Plaintiffs' best efforts claim, for which de- 
fendants' counsel in his opening statement suggested pleain- 
tiffs would apologize (Tr. 55), was given to the jury for its 
consideration, and the jury, after many hours of delibera- 
tion, returned a verdict in plaintiffs' favor in the amount 
of $533,000 (Tr. 2007-08). Defendants' counsel then made 
its oral motion for judgment notwithstanding the verdict 
on the breach of contract claim (Tr. 2011-17). The Court 
sieieed defendants' counsel that in its view there was enough 


in the record for the jury to find that Diners did not use 


opinion such weight as you deem appropriate. 
That may be a great deal of weight, it may be 
moderate weight, it may be little weight, or no 
Welpnt at alic’ fr: 1726): 


Although defendants' counsel might wish to engare in suc! 
Speculation, it is not within the reasonable exercise of 
this Court's authority to question the mental processes 
of the jury. 


Ry 
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its best efforts to cause a registration statement to become 
effective and that a verdict in Plaintiffs' favor was war- 

ranted (Tr. 2012). Defendants' instant motion on plaintiffs’ 
breach of contract claim is simply a rehash of their motions | 
made at trial. As the prior motions were denied, plaintiffs! 


instant motion should be denied. 
Defendants! Counterclaims 


34. Defendants have also moved for judgment not- 
withstanding the verdict or, in the alternative, for a new 
trial, on their counterclaims. As with their motions on 
plaintiffs' breach of contract claim, defendants moved for a 
directed verdict on their counterclaims after both sides 
rested and moved orally for judgment notwithstanding the 


verdict. With respect to defendants' motion for a directed 


‘verdict on defendants’ counterclaims, the Court apparently 


viewed that motion as having absolutely no merit. The Court 
did not even want to hear oral argument (Tr. 1827) and denied 
aefendants' motion (Tr. 1829). 

35. Defendants' instant motion relates solely to 
the Travelco transaction. Defendants contend that plaintiffs 
retained an interest in a branch travel office located at 
342 Madison Avenue after the purchase of Fugazy Travel Bureau 
by Diners in violation of the acquisition agreement (Santora 
affidavit, § 100, pp. 43-44). As plaintiffs testified at 


trial and as the documents demonstrate, plaintiffs did not 


s 


retain an interest in Travelco after the acquisition of 
Fugazy Travel Bureau by Diners. Impliczt in the jury's 
verdict is its finding that plaintiffs did not retain such 


oc 


an interest. As defendants pointed out (Santora affidavit, 
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q 101, p. 44), the Court specifically charged 


Glance ore transaction: 


u "If you find that the plaintiffs mai 
a direct or indirect interest in the fran 
342 Madison Avenue during the time that t 
officers and/or directors of Diners, or a 
its subsidiaries . .., you may return a 
for the defendants against the plaintiff 
find to have breached his fiduciary dutie 
this claim.” (Cir. 1073). 

36. William Fugazy was called as aw 
fendants as part of their direct case and ques 
the Travelco transaction. Mr. Fugazy stated t 
the acquisition cf Fugazy Travel Bureau by Din 
holders of Travelco were William Fugazy, Louis 
Lpwin Fruchtman (Tr. W. Fugazy 1520). On eres 
Mr. Fugazy testified that he no longer owned a 
Traveleo at Oetober 30; 1967 (Tr. 1557)% Te £ 
Otto Marx, William Fugazy and Louis Fugazy exe 
davit on October 30, 1967 as part of the acqui 
Fugazy Travel Bureau by Diners in which thev s 
they had divested themselves of any interest, 
indirect, in Travelco (D. Exh. EEE). 

37. Defendants contend that the inde 
running from plaintiffs to Fruchtman constitut 


ship interest by plaintiffs in Travelco. The 
does not support defendants' position. On Aug 
William Fugazy, Louis Fugazy and Irwin Fruchtm 


into an agreement pursuant to which William Fu 
Louis Fugazy agreed to indemnify and hold Mr. 
harmless against any and all losses arising ou 


Fruchtman's Franklin National 


fuarantee to the 


to Travelco (D. Exh. FFF). 


loan by Franklin 
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Fugazy was quest soned about this loan by defendants' counsel 


on direct examination and testified that he merely guaranteed 


{ 
I ur. Fruchtman against losses if Travelco was not able to 


pay off the loan to the bank. Mr. Fugazy further testified 


that the loan was paid off in six or seven months and that 


he was never liable on his indemnity to Mr. Fruchtman ( 


W. Fugazy 1528). Mr. William Fugazy further testified that 


the indemnity was not against losses, but only an indemnity 


on the Franklin National Bank loan (Tr. W. Fug 


38. With respect to the indemnificat 


Fugazy and Louis Fugazy, Otto Marx and John Summerlin, al- 
though they had never been shareholders in Travelco, agreed 


to indemnify William Fugazy and Louis Fugazy fo 


William Fugazy's and Louis Fugazy's liability 
man. That indemnification by Otto Marx and Jo 
was contained in a letter agreement dated Octo 


between plaintiffs relating to the winding up 


ion by William 


ber 1] 


of the 


of Fugazy Travel Bureau (D. Exh. GGG). Mr. Marx testi 


that he gave the indemnification because he felt that " 


Fugazys were indemnifying him [Fruchtman] we [ 


John Summerlin] should share half of the responsibility 
p 


(Tr. Marx 1468). 

39. Defendants contend that plaintif 
an interest in Travelco after the acquisition 
Travel Bureau by Diners by virtue of the fact 


Fugazy and Louis Fugazy remained officers and 


Travelco after the acquisition. Plaintiffs rea 


at trial that William Fugazy and Louis Furazy 
and directors of Travelco (Tr. W. Fugazy 1552) 


dants seem t 
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lose sight of, however, was that 
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"Bureau had a management services contract-with Travelco, 
i} 
‘which was fully disclosed to Diners .and which became an 


| 


jasset of Diners. As part of its management services con- 


tract, William and Louis Fugazy, officers and directors 

of Fugazy Travel Bureau, became officers and directors of 
Travelco. In addition, Travelco's appointments in IATA, 

as with all other franchises, were carried in the name of 
Fugazy Travel Bureau, requiring that Fugazy Travel Bureau's 
Management team be represertted in an executive capacit?; 
if Travelco (Tr. Phillips 1279, 1297-92, 1302; W. Fugazy 
1522-23). After Diners acquired Fugazy Travel Bureau, the 
appointments remained in Fugazy Travel Bureau's name, so 
that Fugazy Travel Eureau's representation in the fran- 

- Moreover, 
under the employment agreements entered into between 
Diners and William and Louis Fugazy, the Fugazys agreed 


to take on such duties as were assigned to them, including 


HO. With respect to the Travelco transaction, full 
disclosure was made in the schedules to the agreement for the 


acquisition of Fugazy Travel Bureau by Diners (P. Exh. 6). 


The transaction is described in the schedules as follows: 


"On June 19, 1967 Fugazy Travel Bureau, Inc. 
(Fugazy) entered into an option agreement with 
Travelco, Inc., a New York corporation, (Travelco) 
which was amended by a letter agreement on June 22, 
1967 between the parties, pursuant to which 
Travelco obtained an option to purchase all of the 
issucd and outstanding capital stock of Furazy 
Travel Bureau, Ine. of Illinois (Fugazy Illinois) 
(the wholly-owned Subsidiary of Fugazy which en- 
tered into a sister management service agreement 

- On June 19, 1967 with Fugazy for the management 
of Fugazy's branch office for that part of Man} 
hattan north of Canal Street). The major pro- 
Visions of the option agreement as amended are 
as follows: 
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1. Travelco obtains an irrevocable option 
exercisable at any time on or prior to June 30. 
1972 to purchase all the then issued and out- 
Standing stock of Fugazy Illinois, 


2. Travelco shall pay to Fugazy for the 
option granted under the agreement the sum of 
$250,000, payable as follows: $75,000 upon the 
execution of the agreement; $175,000 bv five 
installment payments, ‘ne first four in the sum 
of $40,000 each, payable 1, 2, 3 and 4 years, 
respectively, after the date of said execution, 
the fifth in the sum of $15,000 5 years after 
Such date, evidenced by:the execution and de- 
livery by Travelco to Fugazy of five promissory 
notes therefor, it being understood and agreed 
that Travelco will be entitled to a credit 
against such installment obligations and notes 
equal to the amounts paid to Fugazy by Fugazy 
Illinois pursuant to paragraph 8(a) of the 
Fugazy - Fugazy Illinois Mar gement Services 
Agreement. 


3. If Travelco has not prepaid to Fugazy 

the sum of $175,000 on or before the date of 

its exercise of the option, Fugazy shall place 

all of the issued and outstanding stock of 

Fugazy Illinois in escrow with the law firm of 

Kramer, Marx, Greenlee and Backus, 29 Broadway, 

New York, New York to be held in escrow until 

the full sum of $175,000 is paid by Travelco." 

41, Disclosure of the Travelco transaction was 
also made in an option agreement dated October 30, 1967 
whereby Fugazy Travel Bureau granted an irrevocable option 
to Diners/Fugazy to purchase the issued and outstanding 
Stock of Fugazy Travel Bureau of Illinois. That option, 
which was granted in accordance with Paragraph 4.7(b) of 
the acquisition agreement, was Subject to the prior option 
of Travelco to purchase the stock of Fugazy Travel Bureau 
of Tllinois, 
_42, The mana,ement services agreement, which, pur- 

Suant to paragraph 1.1 of the acquisition agreement, became 
an asset of Diners upon the acquisition of Fugazy Travel 


Bureau by Diners (P. Exh. 5, P. Exh. 6, Sehedule Hh), was also 


disclosed in the schedules to the acquisition agreement and 


{ ‘ 

l Weeundbed as a "Sister agreement" to tne option agreement 

| 

entered into between Fugazy Travel Bureau, Inc. and Travelco, 


l tne. (P. Exh. 6). The management services agreement is 
“described in the schedules to the acquis.tion agreement as 
follows: 


tie June 19, 1967 Fugazy Travel Bureau, Inc. 
New York) entered into a management serv- 
reement with its whol Seumnnke subsidiary, 
haat Bureau of Illinois, Ine. (Fu ugaz 
Illinois) as a sister agreement to the option 
agreement entered into between Fugazy Travel 
Bureau, ine. velco, iInc., a New York 
corporation, date. The term of the 
agreement was years commencing as of 
June 19, 1966 including June 30, 2066. 
The major provisions of the agreement are as 
follows: 
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3. Puscazy TIA nors shall marntain suf fie 
cient working capital to operate said Fugazy 
branch office and has agreed to indemnify and 
hold Fugazy New York harmless against any claims 
or ‘liabilities incurred by or relating to this 
branch office. 


4. Fugazy New York shall furnish super- 
_visory and consulting services to Fugazy Illinois 
and shall maintain in full force and effect 
appointments jin DATA, ATC, TAPSC, TPPC. and RTPA 
until and unless such conference appointments have 
been transferred to Fugazy Illinois. 


5. Fugazy New York authorizes -Fugazy Illinois 
to use, and operate under, the trade name "Fugazy 
Travel Bureau" and the non exclusive right. to the 
use of the Fugazy.New York trade marks, copyright, 
etc. and the slogan "Established 1870", now and 
heretofore and hereafter used and identified with 
the business of Fugazy New York. 


6. Fugazy Illinois shall pay to Fugazy New 
York the sum of $40,000 during each of the first 
four years of the agreement or 50% of its net 
earnings during each of those years, whichever is 
greater, and the sum of .$15,000 during the fifth 
year of the agreement or 50% of net earnings for 
such year, whichever is greater. Commencing at 
Such time as the aggregate payments hereinabove 
of Fugazy Illinois equal $175,000, Fugazy Illinois 
Shall pay to Fugazy New York 1% of its gross 
monthly revenue for the remaining term of the 
agreement. 
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7. Fugazy Illinois shall have the right to 
apply for its own conference appointments in IATA, 
ATC, TAPSC, TPPC AND RTPA at anv time after its 
aggregate payments hereinabove to Fugazy New York 
equal $175,000." 
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354 ure was made by plaintiffs 
concerning the Travelco transaction and plainti 

divested themselves of atl ownership interest in 

prior to the acquisition with the exception that plaintiffs 
agreed to indemnify Irwin Fruchtman against any losses with 
respect to Fruchtman's guarantee of the loan by the Franklin 
National Bank to Travelco. That indemnification does not 
Constitute an ownershin interest in Travelco as defendants 
contend. Since piaintiffs did not have an ownership inter- 
est in Travelco, they did not breach any of the terms in 


the acquisition agreement or in the employment agreements. 


44, It is respectfully submitted that defendants! 


motions for judgment notwithstanding the verdict or, in the 


alternative, for a new trial, with respect to plaintiffs' 
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lereaeh of contract claim and defendants' counterclaims should 
1 
F 


; Fa Pd 
‘be denied. fe LE, . a 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK . 


MARX & CO.,, INC... Gb als, 


Plaintiffs, 
-against- 


THE DINERS" CLUB, INC.; et al.., 


Defendants. Consolidated 
Case 
-against- : de] Can. 4324 
70 Civ. 3064 
WILLIAM D. FUGAZY, et ano., {RIW) 


Third-Party 
Defendants. AFFIDAV 
OPPC 


WILLIAM D. FUGAZY, et ano., 
Plaintiffs, 
~against— 
THE DINERS’ CLUB, INC.,; €t al.., 
Defendants, 
-against- 
MARX & CO., INC.,. et al., 
Additional 


Defendants on 
the Counterclaims. 


STATE OF NEW YORK ) 
: SS.-: 
COUNTY OF NEW YORK) 


BARRY I. FREDERICKS, being duly sworn, deposes and 


says: 
i. Tam a member of the Bar of this Court and the 
State of New York, and a member of the firm of Harris, Fredcricks 


& Korobkin, attorneys for the above captioned plaintiffs, and am 


fully familiar with all of the facts and circumstances set forth 


herein. 


A=3.29 


2. This affidavit is submitted in response to the 


laffidavit of Mr. Joseph J. Santora, verified June 26th, LOS 


|which Mr. Santora states is submitted at the suggestion of the 


iY 
Court. 


3. On Thursday, May lst, and Friday, May 2nd, sever- 
al days preceding the commencement of the trial of this action, I 
called Mr. Santora on the telephone concerning the above entitled 
case. During the course of those conversations, we discussed the 
order in which I planned to call plaintiffs' witnesses. that 
i a@vised Mr. Santora that, notwithstanding the fact that they 
are not named in the Pre-trial Order, there was a possib 


would call a Mr. Covington Hardee, a former partner of defendant 


counsel’s firm and an expert witness. iL St to Mr. Santora 


~ 
q 


would not have called Mr. Hardee I a partner ian the 
Firm, but 

direct dealings negotiations with 

I might 


be no problem 


Mr. Hardee's 


During these phone conversations, I also advised 
the possibility of 
the 
registration requirements 

acquisition agrecment. bold M rmantora that I had net made 

mind as to whether I would ca such a witness and who I might 

aS an expert witness. Mr. Santora advised me that there would 
problem, even though he didn't see what an expert witness could 
testify to, but he weyle appreciate being advised as soon as I 

a determination as to the name of the expert and what he would 
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5. It is my récoIrectfon-that FaTing the cours< or 


the trial, which began on May 6th and ran for several weeks there- 
jafter, the question of calling an expert witness in rebuttal was 
‘raised informally with the Court during an early bench conference 
which took place in the courtroom after the jury had been dis- 
charged for the day. The informal discussion was had in order to 
explore the possibility of settlement, and also to aid the Court in 
determining how long the matter would take to try. I specificall 


recall tha 


ing 


during one of these discussions, prior to the conclu- 
sion of defendant's case, there was an off the record discussion 
about plaintiff calling an expert witness. At that time the Court 
ieautoud as to the name of plaintiff's potential expert witness 


and a discussion was had wherein the Court advised that he had 


by the name of Sargent appear before him 
on issues similar to those present in the instant case and he found 


Mr. Sargent to be a very impressive witness, at which point I ad- 


thought he might be the witness 


6. It was during the course of this off the record 
discussion that the defendants 
jection to plaintiffs calling an expert witness in rebuttal. De- 
fendants' objection was based upon the fact that such a witness 
had not been named in the Pre-Trial Order. At this point the Court 
directed counsel for the plaintiffs to advise the defendants as 
quickly as ad determination was made as to the name of the expert 


witness and the subject matter of the witness’ testimony. 


oO 
Hh 


. Ve FT do net recall any time during the course 
the trial where the court reporter stcod idly by and did not take 
down a formal bench conference between counsel and the Court. 
Quite to the contrary, I recall numerous instances when the Court 
had occasion to advise the reporter that the conference between 


e- 


counsel and the Court was an informal onc, off the record, and 


ee 
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there was no need for the report to record the discussion. Such 


incident when the reporter was advised not to record the discuss- 
ion, it was either with the express or tacit consent of counsel 


‘for all parties. 


t 
Vt 


8. Counsel for the defendants' inference that the 
reporter's transcript is not complete or accurate is not in keeping 
with the counsel for plaintiffs’ view of the conscientious work 

' done by the court reporters during the course of the trial. In 
the instant case attorneys for both sides and the Court were re- 
ceiving daily copies of the transcript of the proceedings. There- 
for, one would assume that if the defendants' counsel felt that any- 
thing was omitted from the transcript, they would have called it 
to the Court's attention during the course of the proceedings 


and nat some one month after the jury's verdict has been rendered. 


9. As indicated in plaintiffs’ counsel's letter to 
the Court, a copy of which is annexed hereto as Exhibit A and in- 
corporated herein by reference, counsel for plaintiffs' recollect- 

_ ion does not conform with that of counsel for the defendants. In 
the view of counsel for the plaintiff, all matters which properly 
should have been recorded by the court reporter were taken down 
at the time and defendants' counsel's claim to the contrary is 


unwarranted and contrary to the facts. 


WHEREFORE, it is respectfully requested that defend- 


ants' motion be in all rea neee denied. 


Sworn to before me this 


ay of ae 197, 


arti IK 


Baraea 

R. Pen 
oe State of ie 

ae 30.2913 “i eg 


27th, 


LAW OFFICES 


HARRIS, FREDERICKS & KOROBKIN : 


1271 AVENUE OF THE AMERICAS, NEW YORK,NY. 10020 (212) 489-1888/CABLE:LEWLENBAR-NY 


BARRY |. FREDERICKS 8 
MEMBER OF NY G NJ. BARS 


LEWIS HARRiS 


LEONARD KOROBKIN { 
MEMBER OF N.Y. & CALIF BARS 


EDWARD MARION 


NEAL I. ROSENTHAL 
COUNSEL 


Hon. Robert J. Ward» Fine 23, 1975 
United States District Judge 

United States Courthouse 

Southern District 

Foley Square 

New York, New York 10007 


Re: Marx/Fugazy v. Diners 
Dear Judge Ward: 


IT have received a copy of a letter addressed to Your Honor 
by Joseph Santora of the law firm of Hardee Barovick Konecky 
& Braun, attorneys for the defendant in the above entitled 
matter. 


I have discussed the contents of the letter with my co-counsel, 
James Tolan of the law firm of Olwine, Connelly, Chase, O'Donnell 
& Weyher. Neither Mr. Tolan nor I can concur with the state- 
ments made by Mr. Santora in his letter. To the best of our 
recollection the only discussion that took place concerning the 
plaintiffs calling a rebuttal witness took place off the record 
at the conclusion of the day's proceedings. As we recall the 
matter, during the off the record discussion I advised the 

Court that I had, several days prior to the trial date, advised 
Mr. Santora that I might be calling an expert witness in rebuttal 
and that I would let him know as soon as I had resolved the matter 
in my own mind and had determined which expert I would use. In 
fact, I recall some vague colloquy off the record between Your 
Honor and myself discussing the names of available expert wit- 
nesses. 


At the time that the matter was mentioned I believe Mr. Santora 
indicated he had no objection, except he noted that the witness 
was not mentioned in the pre-trial order. At this point Your 

Honor responded, as Mr. Tolan and I recall, that both sides had 
bent the pre-trial order out of shape and if that was the only 
objection, as long as Mr. Santora had been advised of the calling - 
of the witness and the subject and areas to which the witness’ 
testimony would be directed, Your Honor certainly could seek no 
valid objection for allowing the plaintiffs to call the witness. 


CALIFORNIA OFFICE: 
2040 AVENUE OF THE STARS, LOS ANGELES, CALIF. 90067 (213) 556-1642 


Hon. Robert J. Ward ~2- June 23; L975 


Mr. Tolan and I both clearly recall that all of the discussion 
about the possibility of calling rebuttal witnesses took place 
off the record after conclusion of the day's proceedings. 
Further, that the matter was discussed in response to the in- 
formal inquiry ‘by the Court as to the number of witnesses yet 
to be called, which inquiry was made so that the Court could 
better judge the time involved in concluding the trial, so as 
to be able to advise the attorneys whose matter was to commence 
at the conclusion of the instant action. The absence of any 
discussions on the record is fully in keeping with Mr. Tolan's 
and my recollection that the discussions were had informally 
after the trial was adjourned for the day. 


As I advised Mr. Santora, I am leaving the City for several 
weeks as of June.27th. In my absence Mr. James Tolan, of the 
Olwine office, is prepared to attend upon the Court in connec~ 
tion with any matters which might arise. 


oseph Santora, Esq. 
James Tolan, Esq. 
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Law Offices (212) 489-1504 
HARRIS, FREDERICKS & KOROBKIN Cable Address "ATTYGREEN" 


1271 Avenue of the Americas, New York, N.Y. 10020 


Barry I. Fredericks* 
Lewis Harris 


*Member N.Y. & N.J. Bars 


May 16, 1975 


Stanley Friedman, Esq. 
Sheroff, Friedman, Hoffman 
919 Third Avenue 

New York, N.Y. 


Marx v. Diners 
Dear Mr. Friedman: 


Pursuant to our telephone conversation this date, I am enclosing 
the relevant documents in the above entitled action, in prepara- 
tion for your testifying as an expert witness. 


Our clients are F.T. Ventures, Inc., formerly Fugazy Travel 
Bureau, Otto Marx, Jr., William D. Fugazy and Louis Fugazy. 


As I advised you, I will be sending you a question and answer 
form, hopefully by the end of the day today; if not, the first 
thing Monday. I will contact you on Tuesday, to discuss the 
matter with you, in connection with your testimony on Wednesday. 


On behalf of our clients, I advise you that your fee of $125.00 
an hour is certainly acceptable. 


Very truly yours, 
HARRIS, FREDERICKS & KOROBKIN 
By S/ Barry I. Fredericks 
Barry I. Fredericks 
BIF/sp 
Hand Delivery 


bec: James E. Tolan, Esq. 
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MEMORANDUM ON BEHALF OF PLAINTIFFS IN OPPOSITION TO 
DEFENDANTS ' MOTION FOR JUDGMENT NOV OR A NEW TRIAL 


UNILYED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ems — om -~- _- a — - - _ — _ —_ - ~ - — we x 


MARX & CO., INC., et al., : 
Plaintiffs, = 

-against- : 

THE DINERS' CLUB, INC., et als; $ 

Defendants, : 

-against- s 

WILLIAM D. FUGAZY, et ano., : 


Third-Party Defendants. : 


SiS Sie a ee Se Se Soe eS ee es 70 Civ. 3064 
72 Civ. #328 
WILLIAM D. FUGAZY, et ano : 
PLAIHUItts, : 
-against- : 
THE DIKERS' CLUB, INC., et al., : 
Defendants, : = 
~against- : 
MARE & CO.3 ENG, €b ad., : 


Additional Defendants 
on the Counterclaims. 


MEMORANDUM ON BEHALF OF PLAINTIFFS 
IN OPPOSITION TO DEFENDANTS! MOTION 
FOR JUDGMENT NOTWITHSTANDING THE 
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FOR A NEW TRIAI 
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Preliminary Statement 


This memorandum is submitted on behalf of plain- 
tiffs Otto Marx, Jr., William Pugazy, Louis Fugazy and 
John Summerlin in opposition to the motion of defendants 
for judgment notwithstanding the verdict with respect 
to plaintiffs' breach of contract claim and defendants! 
counterclaims and in sppost tion to defendants' alternative 


motion for a new trial with respect to plaintiffs! eounter- 


claims : 


Trial of this action commenced on May 6, 1975 
and was concluded on May 28, 1975, with the NPY) PebuP nike 
a verdict in plaintiffs' favor in the amount of $533,000, 
The oral testimony and documentary evidence introduced at 
trial amply supports the. jury's verdict that Diners! Club, 
Inc. ("Diners") failed to promptly file a registration 
Statement and failed to use its best efforts to cause a 
registration statement to become effective. 


This is the third time in these proceedings (that 


-defendants have sought by motion to defeat plaintiffs' 


breach of contract claim. Defendants moved for a directed 
verdict at the conclusion of plaintiffs! case, which 


motion was denied (Tr. 903-26).* After both sides rested, 
sesteierieeee ht ati oar le 


* References to the trial transcript will be identified 
"Tr, ie, ie « 


see 


defendants made a second motion fép a directed verdict, which 
the Court again denied, finding that the plaintiffs had pre- 
sented sufficient evidence for the breach of contract claim 
to be given to the jury for its consideration (Tra 807-36). 
Despite the gyrations of defendants, the facts, 

uncontroverted at trial, are that Diners did no 
registration statement until August 28, 1969, four and one- 
half months after plaintiffs requested registration, and 
that the registration statement was withdrawn and never be- 


came effective. despite plaintiffs' protestations. 


| 
| 


sii Ni agi 


| 
} 
j 
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POINT I 
THE EVIDENCE FULLY SUPPORTS THE 


JURY'S PINDING THAT DINERS BREACHED 


ITS CONTRACTUAL OBLIGATIONS. 


The standard to be applied in determining whether 
a motion for judgment notwithstanding the verdict should 
be granted is "whether the evidence is such that, without 
eeiendig the credibility of the witnesses or otherwise con- 
Sidering the weight of ‘the evidence, there can be but one 
conclusion as to the verdict that reasonable men could have 
fedohed. Simblest v. Maynard, H27 E.2d 4, 4 (2¢e Cir. 1970); 


See O'Connor v. Pennsylvania Railroad Co., 308 Fl2¢ 911 
Se ee anne Se a tt tS paar asinine eases, § b 


914-15 (2e Cir. 4962). 


Similarly, in Fortunato v. Ford Motor Con; 464 


F.2d 962, 965 (2d Cir. 1972), the Second Circuit expressed 
this standard as follows: 


"In determining whether the motions for 
a directed verdict and a judgment n.o.v. were 
Properly denied, this court must ‘view the 
evidence in the light most favorable to {the 
non-moving party] and give [him] the benefit 
‘of all inferences which the evidence fairly 
Supports, even though contrary inferences 
might reasonably be drawn. ! ... Taking that 
view of the evidence we must then decide 
whether or not ‘reasonable men' could re- 
turn a verdict for the plaintife oly 


Defendants have failed to demonstrate that the 


evidence is such that "reasonable men" could not have 
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returned a verdict in favor of the plaintiffs. Indeed, 
the evidence presented at trial clearly supports the 
‘Jurys findings. 

Under an Agreement dated Octcber 10, 1967, 
Diners acquired the assets of Fugazy Travel Bureau for 
Stock and other consideration (P. Exh..§).* Paragraphs 
10.2(b) of the agreement provided that Diners, upon re- 


eeipt of notification from plaintiffs that they desired 


registration, would promptly file a registration stat 


(49) 


ment for the shares of Diners’! Common Stock held by the 
plaintiffs and would use its best efforts to cause the 
registration statement to become effective. Paragraph 
10.2(b) provided: 


“Tf Diners shall not have filed any such 
registration statement subsequent to January 


1, 1969, then, provided there are outstanding 
more than 25,000 shares bearing legend pro- 
Vided for in Sé€etion 10.1(¢) hereof, the reg 
istered holders thereof (but not less than 
‘all of them) may, at any time after January 
1, 1969; motify Diners that they desire that 
Diners file such a registration. statement, 
but. only with respect to all such shares’ then 
-owned by all such holders. Unless Diners 
shall have received an opinion from its coun- 
sel that registration is not required, or if 
Diners and all such registered holders, to- 
gether proceeding expeditiously and in good 


© Plaintiff s' trial exhibits will be identified as '?, 
Exh. .." and defendants’ trial exhibits will be iden- 
tified as "Do. Exige: oi” 
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faith after such notice, cannot obtain from 
the Securities and Exchange Commission a 
"no-action' letter with respect to the sale 
of such shares, then Diners shall promptly 
file a registration statement and use Lets 
best efforts to cause such registration 
Statement to become effective. Diners may 
include in such registration Statement such 
other of its securities as it may desire, 
Anything to the contrary notwithstanding, 
Diners need not file any such registration 
Statement until it may lawfully use its 
regularly prepared fiscal year end finan- 
cial statements, as part of such registra- 
tion statement. The notifying holders 
Shall pay Diners in advance an amount suf- va 
ficient to reimburse Diners for one-half ye 
of all registration fees, printing eosts, 
auditing fees (but only in excess of normal 
fees paid by Diners for its fiscal year end 
audit), legal fees and all other incidental 
out-of-pocket expenses incurred in connec- 
tion with such registration Statement." 


Pursuant to the requirements of Paragraph 10.2(b) of the 
acquisition agreement, plaintiffs notified Diners on 
April 16, 1969 that they were requesting Diners: to file 
with the SEC a registration Statement with respect to 
their shares of Diners' Common Stock (P.; Ext. 273) Tp. 
re 700; Tr. Summerlin 559-61; Tr. L. Fugazy 615-16 
“O36, Tr. W. Fueazy 202-08), 

The evidence clearly shows that, upon receipt 
of plaintiffs" Aprid 16, 1969 request for registration, 
Diners, instead of proceeding immediately to prepare 


the registration Statement, communicated with two of 


its directors to determine what action should be taken. 
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George Faunce, president of Diners, in a note to Harold 
Johnson, executive vice president of Continental and 
a director of Diners, stated: 
"Harold -- Alfred [Bloomingdale] asked 
me to send this to you and Herd. He wants to 
know your poSition -- George." (P. Exh. 27) 
On a copy of plaintiffs" request for registration, two 
notations were made, one from George Faunce to J. Victor 
Herd, chairman of the board of Continental and a director 
of Diners (Tr. Herd 1228, 1230), stating: 
"Mr. Herd -- Alfred asked that I send 
this to you-and Harold -- George." (P. Exh, 


28) 


and the other, from Herd, to Harold Johnson, stating: 


"Mr. Harold Johnson -- Anything we 
Should be doing? == J.V.H." (PR. ‘Exh. 27) 


Johnson's response highlights Diners' reluctance to ful- 
Fill its obligation to plaintiffs. A letter dated April 
24, 1969 from Harold Johnson to J. Victor Herd contained 
the following response: 
‘The attached letter, EL DerLeve. is an 
“effort on the part of Otto Marx, Jr. to have 
Continental purchase his shares. 


“Yo my way of thinking there is nothing 
that needs to he done at the present time. 


Mr. Bloomingdale may discuss this at a later 
date bul my reaction is to do nothing." (P. 
Exh. 29) (emphasis added) 


Although Diners' officers informed Herd and 


Johnson, the Continental representatives on the Diners 
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board, about plaintiffs! request for registration, they 
did not inform the cther members of the Diners board (Tr. 
Faunce 1702), an uncontroverted fact from which the jury 
could properly infer that Diners, with the urging and 
approval of Herd and Johnson, decided to ignore its obli- 
wekdone under Paragraph 10.2(b) of the Agreement. 
Defendants' own. witness confirmed that Diners 
did not Te to prepare the registration Statement until 
late July 1969. Jules Asch, Diners' executive vice presi- 
dent for finance and corporate planning, testified that 
he was in charge of preparing the historical portion of 
the registration Statement and that he did not commence 
work on the registration Statement until July 1969, three 
months after plaintiffs requested registration (Tr. Asch 


1170). Asch further te 


oO 
os) 
ct 


ified Shak 2% probably took less 
than three weeks from beginning to end to complete his 
Poreion (Te. Aséh F170). beak also testified that he was 
responsible for drafting the narrative part of Diners! 
indae Pebobes to shareholders and that he usually began 
his work on the project roughly a month prior to ‘the 
issuance of the report (Tr. Asch 1167-68). Asch testified 
that he prepared the narrative part of Diners! 1969 annual 
report to shareholders (Tr. Asch 1168), Exhibit 31, (which 


Was mailed to shareholders in the latter part of June 1969. 
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Thus, although Asch was working in May and June 1969 on 
the 1969 annual report to she:eholders, he did not begin 
his work on the registration statement until July 1969, 
three months after notice was given by plaintiffs. In 
other words, Diners ignored its contractual obligations 
to the. plaintiffs by doing nothing for three months. 

It was further established at trial that Diners' 
fiscal year-end financial statements were available for 
use by June 6, 1969, the date Diners' public accountants, 
Touche, Ross, Bailey & Smart, certified the financial 
statements. Indeed, it was established at trial that 
Diners "lawfully" used those financial statements as p 
of piners’ 1969 annual report on or about June 16, 1969, 
when it mailed the annual report to shareholders. (Tr. W. 
Fugazy 208; Marx 700-01.) Diners thus delayed for a period 
of two and one-half months after it "lawfully" used its 
regularly prepared fiscal year-end financial statements 
before it filed the registration statement. These uncon- 
‘tested facts more than adequately support the jury's verdict 
that Diners breached its contractual obligations to plain- 
tiffs. ; 


Moreover, it was the opinion of Stanley Friedman, 


plaintiffs! expert witness, that Diners should have begun 


| 
| 
| 


10 


preparing the historical portion of the registration state- 
ment upon receiving notice from plaintiffs, even though 

its audited financial statements were not ready until June, 
and that Diners should have filed a registration statement. 
approximately two wants after June 6, 1969, the date of 

the accountants’ report (Tr. Friedman 1732-35) -- live tes- 
timony from which the Sure news reasonably conclude that 
Diners breached its tohtraetwal obligations. 

; Plaintiffs also introduced Substantial documen- 
tary evidence te support its breach of eontract claim. 
Plaintiffs introduced into evidence the August 28, 1969 
registration statement for the registration of plaintiffs! 
Diners restricted Common Stock (P. Exh. 30). A review of 
that registration statement demonstrates that it was filed 
four and one-half months after plaintiffs requested regis- 
tration, that the textual portion was similar to that con- 
tained in Diners' 1969 proxy statement and annual report 
(P. Exh. 13 -- Diners! proxy statement dated June 20, 1969: 
P. Exh. 31 ~- Diners! 1969 annual report) and that Diners! 
March 31, 1969 financial Statements, which were included 
in Diners’ 1969 annual report, were included in the regis- 
tration statement as the most current financial statements 
of Diners. 

| Plaintiffs also introduced into evidence a letter 


’ 
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dated February 18, 1970 from Diners to the SEC requesting 
that SEC consent to the withdrawal of the August 28, 
1969 registration statement (P. Exh. 41) and Marx's response 
to that request by Diners to the SEC (P. Exh. 42). In @ 
letter dated March 11, 1970 to Diners’ counsel, Marx stated 
that he would not agree to the withdrawal of the registra- 
tion statement unless he received an opinion from Diners’ 
counsel to the effect that registration was no longer 


required. If such an opinion could not be issued,’ Marx 


demanded that. the registration statement be reinstated. 


The opinion requested by Marx was nov issued and instead 
Diners' counsel forwarded to Marx a copy of an opinion 
dated February 20, 1970 which merely dealt with the trans- 
ferability of plaintiffs! shares in a tender offer (P. 
Exh. 43). Despite Marx's request that the registration 
Statement be reinstated, it was withdrawn (Tr. Marx TON; 
Pp. Ben. 81). 

Evidence was also presented at trial to the ef- 
fect that Diners’ officers did not want the registration 
statement to become effective. William Fugazy on cross- 
examination testified that George Faunce and Alfred 
Bloomingdale asked him to talk to Otto Marx to convince 
Marx to drop his request for registration. William 


Fugazy stated that Diners was concerned with the disclo- 
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sure of certain problems that Diners was: having (Tr. W. 
Fugazy 304-13). 

Plaintiff Otto Marx testified on cross-examina- 
tion to the efforts of Diners to avoid registration. Mr. 
Marx testified that prior to the time he notified Diners 
that plaintiffs were requesting registration, he was 
approached by Alfred Bloomingdale, Diners' chief execu- 
tive officer, who asked Marx if he was going to request 
registration. Marx testified that he informed Mr. 
Sbnontandate that he p_ wned to seek registration and 
that Bloomingdale's response was “is this necessary?" 
(Tr. Marx 872). Mr. Marx further testified that after 
he requested registration and prior to August 28, 1969, 
the date of filing, Diners approached him with alteéerna- 
tives to registration (Tr. Marx G(2-73). Marx stated 
that after the SEC's letter of comments was received by 
Diners, Diners requested Marx to permit, Diners to with- 
draw the registration statement (Tr. Marx 875). Marx 
fiver testified that he had a luncheon meeting with 
Diners' president, George Faunce, at Faunce's request, 
during which Faunce reiterated Diners' request that Marx 
permit Diners to either postpone or withdraw the regis- 
pation statement (tr. Hark 875-760). Bars never con- 


sented to a postponement of the filing of the registra- 


13 
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tion statement nor to a withdrawal of it (Tr. Marx 701). 

Defendants, confronted with the substantial 
evidence that Diners breached its contractual obligation, 
argue that it was inadequate for plaintiffs simply to 
prove that Diners breached the acquisition agreement. 
Defendants contend that plaintiffs had to prove that 
"Diners did not engage in-any of the other performance 
possibilities contemplated by the Acquisition Agreement” 
(Defendants' memorandum in support of its motion for 
Sulkeieie notwithstanding the verdict ("Defendants' memo- 
randum"), p. 5). The primary “performance possibility" 
raised by defendants is that Diners' obligation to file 
a registration statement did not arise until certain con- 
ditions precedent were met. Defendants argue that since 
the jury did not find in their favor, the jury must have 
concluded that "as a matter of law Diners' obligation to 
so file became absolute before the plaintiffs satisfied 
the conditions precedent" and that that "conclusion 
necessarily involve[{d] an erroneous determination of law" 
(Defendants' memorandum, p. 13). 

This argument by defendants, although raised 
as part of its motion for judgment notwithstanding the 
verdict, is in reality an objection to the Court's jury 


instructions. The Court specifically charged the jury 


» 
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on defendants' conditions precedent argument. The Court 
stated: 


"Diners' contends that plaintiffs were 
required as a condition precedent to the 
preparation of that registration statement, 
to advance to defendant Diners' an amount 

‘ sufficient to reimburse Diners' for one- 
half of the expenses of that registration 
statement, and that the plaintiffs never 
made any such payment. 


"Defendant Diners' also contends that, 
notwithstanding that plaintiffs were re- 
quired as a condition precedent to the 
preparation of that registration statement, 
to execute an indemnity agreement, plain- 
tiffs refused to execute the indemnity 
agreement until August 24, 1969, just 
four days be*ore the actual filing.... 


"If you find that Diners' failed io 
promptly file the registration statement 
as required, your verdict will be for 
plaintiffs on that question. If you find, 
however, that Diners promptly filed the 
registration statement, you still must 
consider whether or not Diners used its 
best efforts to cause the registration 
statement to become effective.... 


"It is up to you to determine when 
the registration statement should have 
been filed and when, with the use of best 
efforts, the registration statement should 
have become effective...." (Tr. 1961-63) 
Defendants raised no objection to this charge. 
Rule 51 of the Federal Rules of Civil Proce- 


dure specifically provides that "no party may assign as 


error the giving or the failure to give an instruction 


unless he objects‘thereto before the jury retires to 
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consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection." 
A party cannot resurrect such an objection on a motion 
for judgment notwithstanding the verdict. nnings v, 
Bosnaine k 06... 388 PF. Supe, 129%, 1203-08 CED. Pa. 
1975); see Cohen v, Franchard Corp,, 478 F.2d 115 (2d 
Cir. 1973). c 

: Defendants argue that the plaintiffs were obli- 
gated to pay Diners in advance an amount sufficient to 
reimburse Diners for one-half of all registration ex- 
penses and that that obligation was a condition prece- 
dent to the obligation of Diners to file a registration 
statement. In fact, and as the jury could have pioperly 
determined, Diners utilized this provision in paragraph 
10.2(b) of the Agreement concerning the reimbursement 


of expenses as a ruse to avoid its obligation to file a 


registration statement. 


As defendants are well aware, plainti-:- did 
not prepay the registration expenses bécause Di..ers con- 
Stantly revised its estimate of the oak of registration. 
Thus, by letter dated July 15, 1969. George Feunce re- 
quested Otto Marx to tender to Diners $36,135, which 
was to peunkeed’ one-~nalf of the cost ot registration 


(D. Exh. PPP), which was estimated to be $70,270. On 


. 
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August 15, 1969, Diners! counsel, Julian Weber, forwarded 
a second letter to Marx, revising the estimate of the 
cost of registration and requesting that Marx forward a 
check in-the amount of $28,120, representing one-half of 
the revised amount (D. Exh. QQQ).* ‘Subsequently, Marx 
had a discussion with Alfred S. Bloomingdale, Diners! 
ehairman of the board and chief executive officer, con- 
cerning Diners' inability to accurately determine the 
costs of registration. That discussion resulted in Otto 
Marx agreeing to reimburse Diners for one-half of the 

, registration expenses "after the registration statement 
became effective within 30 days after [receipt] of the 
itemized bills approved by both parties" (D. Exh. RRR). 
Bake oni letter dated August 22, 1969, to Julian Weber, 
agreed to personally guarantee that the registration ex- 
penses would be paid Cb RYH: P). That August 22, 1969 
letter was subsequently modified by a letter dated August 


25, 1969 from Marx and William Fugazy to Diners, whereby 


* Interestingly, Mr. Faunce in a confidential memorandum 
to Mr. Bloomingdaie dated May 16, 1969 said that the 
total cost of registration would only be “in the neigh- 
borhood. of $30,000," of which Marx's share would have 
been $15,000 (P. Exh. 55). The gyrations in the costs 
were such that the jury could reasonably have found that 
Diners was playing in bad faith a numbers game with Marx 
as a tactic to avoid its obligations and in breach of 

acts contract. 
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Marx and William Fugazy together personally guaranteed 
that the registration expenses would be paid (D. Exh. WWW). 
Mr. Friedman testified that Marx's actions with respect 
to the reimbursement of expenses was "the best" that could 
be expected under the circumstances and that Marx sought 
to work out an arrangement with Diners in good faith (Tr. 
Friedman 1763-64). 

Plaintiffs’ expert, Stanley Friedman, testified 
that the provision in the acquisition agreement concerning 
the reimbursement of expenses was inartfully drawn since 
it called for payments in advance for expenses that could 
not be determined in advance (Tr. Friedman 1749-49a; 1762- 
66). That provision stated: 

"The notifying holders shall pay Diners 

in advance an amount sufficient to reimburse 
Diners for one-half of all registration’ fees, 
printing costs, auditing fees (but only. in 
excess of normal fees paid by Diners for its 
fiscal year end audit), legal fees and all 
other incidental out-of-pocket expenses 
ancurrecd in connection with such registra- 
tion statement." (Emphasis added) 

The only reasonable way to construe the payment 
for expenses clause is that plaintiffs were to pay one-half 
of the expenses incurred -- not "to be incurred" -- in ad- 


vance of the date the registration statement became effec- 


tive, In this way, Diners would have an accurate figure 


for expenses it incurred during registration and the 
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plaintiffs would be obligated to pay half. 

It was Mr. Friedman's expert opinion that Diners 
should have filed the registration statement by approxi- 
mately June 20 and that, as a result, the issue of the re- 
imbursement of expenses arose jerk after Diners breached 
its obligation to ‘promptly file the registration statement 
(Tr. Friedman 1741-42), In response to the Court's ques- 
tion, Mr. Friedman testified that the disagreement between 
the parties concerning the reimbursement of expenses did 
not alter his opinion that Diners should have filed the 
registration statement on or about June 20 (Tr. Friedman 
1765) . Thus, Mr. Friedman did not deem plaintiffs' obli- 
gation to reimburse Diners for one-half of the r gistra- 
tion expenses a Condi tion precedcat to Diners’ obligation 
to proriptly file a registration statement (Tr. Friedman 
1769-70). In any event. the evidence presented was such 
that reasonable men could have determined that Diners used 
the reimbursement clause in bad faith as part and parcel 
of its game plan to do nothing and breach the obligation 
“bo promptly file the registration statement and use its 
best efforts to cause the registration to become effective. 

Defendants also argue that the provision in para- 
graph 10.2(c) of the Agreement concerning indemnification 


was a condition precedent to Diners! obligation to file 
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the registration statement. Plaintiffs were obligated 

under Renee 10.2(e) to deliver to Diners an indemnity} 
agreement indemnifying Diners, its officers, directors and 
any person controlling Diners against liabilities based 

on untrue statements in or emissions from the registration 
statement made in reliance on information furnished Diners 
by plaintiffs. In accordance with paragraph 10.2(c), plain- 
tiffs; “in theip April 16, 1969 request for registration, 
specifically offered to provide the indemnity (P. Exh. 27). 


However, defendants did not raise the whole indemnification 


tt 


question until August 1969 (D. Exn. SSS, TTT, VVV). Thus, 
as with the question of the reimbursement. of expenses, the 
jury covld reasonably have concluded that defendants utilized 
the indemnification requirement as a means of delaying the 
filing of the registration: statement. 
It was plaihtifre: expert witness' opinion that 

Diners’ should have filed the registration statement on 
or about June 20, 1969 and that Diners, by not filing the 
registration statement by June 20, 1969, was in breach 
of the Agreement. Mr. Friedman did not alter his opinion 
despite the fact that the indemnity question was not re- 
Solved until late August. Mr. Friedman stated: 

"OQ. 1s ait your testimony that Diners was 


required to file 4 registration state- 
ment without an indemnity from Mr. 


2u 
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Marx? 


"A. The question that you are asking me 
is whether Diners had legally suffi- 
cient reason to refrain from fulfill- 
ing its obligation, and as 1 previ- 
ously stated I think it should have 
had fulfilled its obligation by 
June 20, and I cannot understand 
why these questions got raised at 
these later dates." (Tr. Friedman 
1779-80) 


Mr. Friedman further testified that it is Nis practice 
to advise his clients to file a registration statement 
without an indemnity -- the indemnity wovld then be ob- 
tained prior to the effective date of the registration 
statement: (Tr. Friedman 1781). 

As to defendants' other "performance possibil- 
ities," the evidence introduced at trial established 
that Diners' obligation to carry th igh with the regis- 
tration process continued even though Diners and piusa- 
tiffs were exploring alternatives to registration. 4 
Friedman testified: 

"Q, Would the fact that sometime between 
' April 16,1969 and August 28, 1969 

the parties, both the Diners' Clib 

and the person who made the demand 

are exploring possible alternatives 

to the demand, would that affect 

your opinion as to whether or not 

Diners' Ciub in this case used 

their best efforts to premptly 


file this registration statement? 


"A. No, because Diners! Club should 


v 
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have begun immediately when they 
received the request to do that 
which should be done; therefore, 
I don't see that it excuses per- 
formance, 


"Q. Does the fact that the person who 
made the demand was discussing 
with Diners' Club a possible alter- 
native to registration in your 
view affect the Diners' obligation 
to promptly file? 


"A, No. In my judgment the fact that 
he was exploring aiternatives does 
not constitute a waiver cf his 

- right to have Diners' Club go for- 
ward." (Tr. Friedman 1738-39) 


Defendants argue that plaintiffs were required 
to use "good faith" efforts to find an alternative to 


registration (Defendants' memorandum, pp. 20-21, 30-31). 


Nowhere in the contract is such a duty imposed on the 
plaintifrs. The applicable provision in Paragraph 10.2(b) 
states: 


"Unless Diners shall have received a 
opinion from its counsel that registration 
is not required, or if Diners and all such 
registered holders, together proceeding 
expeditiously and in good faith after such 
notice, cannot obtain from the Securities 
and Exchange Commission a 'no-action' 
letter with respect to the sale of such 
shaes, then Diners shall promptly file 

a registration statement and use its best 
efforts to cause such registration state- 
Ment to become effective." 


Obviously, only Diners could secure an opinion letter 


from its counsel that registration was not required. No 
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evidence was produced at trial that Diners ever sought a 
live ade twa letter from the SEC, nor was there ever a show- 
ing that plaintiffs in any way hindered Diners' efforts. 

Reasonable minds could have differed as to 
whether Diners should have filed the registration state- 
ment by June 20, 1969 and brought about effective regis- 
tration by the end of August 1969. However, plaintiffs 
introduced substantial evidence to Support their claim 
that Diners breached its contractual obligations -- that 
Diners should have filed the registration statement by 
June 20, 1969, ivi that the registration statement should 
have become effective by the end of August 1969. Similarly, 
Substantial evidence was presented to the jury which could 
reasonably lead it to reject defendants' “conditions prece- 
dent" and “other performance possibilities" arguments. 

As was stated ny the Fafta Cirenit in Boeing Cov 
y, Shipman, 411 F.2d 365, 374 (Sth Cir. 1969), "if there 
ig substantial evidence opposed to [a motion for judgment 
notwithstanding the verdict from which] reasonable and fair- 
minded men in the exercise of impartial judgment might 
reach different conclusions, then the motion should be 
denied." Viewing the evidence and testimony in a light 
most favorable to the plaintiffs and allowing the jury 


the opportunity to draw every reasonable inference from 


e 


23 


A-360 


that evidence to support the verdict, the Court must con- 
clude that substantial evidence had been presented to the 


jury, and from which reasonable men could have returned 


aiverdict for the plaintiffs. 
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POINT II 


SINCE THE OVERWHELMING WEIGHT OF 
THE EVIDENCE SUPPORTED THE JURY'S 
VERDICT, DEFENDANTS' DEMAND FOR 

A NEW TRIAL SHOULD BE DENIED. 


In order for the Court to Brant:-a new trial, Lt 
must find that the jury's verdict was “against the clear 
Weight of the evidence or whether for any reason it would 
be a miscarriage of suacuae if the verdict were allowed to 


stand", By Supp. 4ST, 459 


(S.D.N.Y. 1962): see Lewin v. Metropolitan Life Insurance 


/o., 394 F. 20 608 (3d Cir. 1968)+ Creavn w. Unites Fruit C6., 
178 F. Supp. 307 (S:D.N.¥. 19591; Bede’ y: Lane, 189 F.Supp. 
G61"(D.0,C. 1960), affie, 200 F. 24 207 £00. Cir, 1664), 
AS previously discussed, there. was sufficient evidence 
presented to the jury to support its verdict that Diners 
failed to promptly Piles registration statement and use 
its best efforts to cause the registration statement to 
become effective. Diners' response to plaintiffs' request 
for registration is exemplified by tarold Johnson's remark 
‘on April 24, 1969, "my reaction is to do nothing" (P. Exh. 
29). Diners! delay caused it to be in breach by June 20, 
1969. bineis? further failure to use its best efforts to 


Cause the registration statement to become effective also 


violated its cbligation under the Agreement. The evidence 
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Hreanie miniorts a jury finding that Diners failed to face 
up to its contractual obligations with respect to the reg- 
istration statement. 

Defendants further argue that their motion for 
a new trial should be granted because certain prejudicial 


errors were committed during the course of trial. Defen- 


dants assign as error the Court's ruling permitting Stanley 


Friedman to testify as an expert witness for plaintiffs 

on the ground that defendants were deprived of an adequate 
opportunity to prepare for his testimony. Defendants con- 
Cend that they did not) become aware intiffs were 
going to call Mr. Friedman as an expert witness until May 
16, 1975, in the midst of defendants' case-in-chief. As 
is set forth in the affidavit of Barry I. Fredericks, sworn 
to the 27th day of June 1975, defendants' counsel were in- 
formed on May land 2, 1975, prior: to trial, that) plain- 
tiffs were considering calling an expert witness on the 
registration issue. At that time, defendants! counsel 
stated that they would have no objection to the callin?’ 
of an expert witness. Moreover, defendants were fully 
apprised of the form that plaintiffs" third claim would 
_take in plaintiffs' trial memorandum, which was served 


on defendants and handed up to the Court on May 6, 1975, 
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the day the trial commenced. Finally, plaintiffs did not 


decide to call Mr. Friedman until May 16. 1975, after de- 
fendants had counted much of their evidence on their breach 
of contract claim. 

In any event, the admissibility of expert testi- 
mony 1s solely within the discretion of the trial judge 
and the admission of Mr. Friedman's testimony was not an 
abuse of that discretion. See United States v. Dellinger, 
e72)\F ied S40 CIth Ciry T972Z)y Gert. genied, 410 U.S. 970 
(1973). Mr. Friedman was a prover rebuttal witness in that 


he was called to rebut defendants' contentions that they 


promptly fiied the registration statement and that they 


used eheer best efforts to cause the registration state- 
ment.to become \efrective. 

At the time that Mr. Friedman was called to 
testify, defendants did not plead surprise, nor did they 


request the Court for leave to call their own expert wit- 
ness to rebut Mr. Friedman's testimony. The di chnesnce 
emily: Halsed the issue of surprise after the jury returned 
its verdict in plaintiffs! favor. Defendants claim that 
they did not have sufficient time to prepare for the cross- 
examination of Mr. Friedman. Accepting for the moment 


defendants! contention that they learned that Mr. Friedman 


would be called on May 16, 1975, this still gave them a 


rat 
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week to prepare, since Mr. Friedman was called to testify 


on May ¢3. Moreover, at the conclusion of Mr. Friedman's 
direct examination, defendants did not reauest an ad journ- 
ment to prepare for their cross-pv~~tnation, Significantly, 
surendanes alleged unprepared cross-examination consumed 
several hours of trial time and forty-eight pages of trial 
transcript. 


Finally, the Court cautioned the jury on the 


weight to be given Mr. Friedman's testimony. The Court 
stated: 
"Ladies and gentlemr>. that means that 

this witness can be aske US Opinion, -You 

are to give his opinicn su:h weight as you 

deem appropriate. That may be a creat deal 

of weight, it may be moderate weight, it may 

be little weight, or no weight at all." (Tr. 

1726) : ‘ 


Clearly, with such instructions, prejudicial error could 
not have been committed. see Katz v. Delaware & H.R. Corp., 
38°F. Supp. 698 (M.D. Pa. 1941). 

Defendants further assign as prejudicial error 
sufficient to warrant the granting of their motion for a 
“new trial Mr. Friedman's testimony, as to the time within 
which the registration statement sneaia have become effec- 
tive, on the ground that Mr. Friedman's testimony was 
Speculative and conjectural. Defendants under new cloth 


are again maving their conditions precedent and "other 
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performance possibilities" arguments. Defendants argue 


that Mr. Friedman's testimony could not have been based 


on the facts since Mr. Friedman rejected defendants' 


construction of the facts. Such an argument is simply 


absurd. Mr. Friedman did review the documents relating 


to the questions of the reimbursement of expenses, indem- 


nification and the alternatives to registration, bwt, as 


he testified. it was not his view that these matters. re- 


lieved Diners of its ODligation to commence the registra- 


tion process upon receipt of plaintifrs: request for reg- 
istration anu to continue the paebakoatd aa through the 
effective date. Mr. Friedman in fact testified that ‘he. 
Spent ten to fifteen nours reviewing the documents (Tr. 
Friedman 1757). 

Defendants further claim that Mr. Friedman's 
testimony was inadmissible Since he allegedly relied 
solely on the seventv day figure contained in the SEC 

"1970 Annual Report, which was the median time in that 
year between the filing of a registration Statement and 
its effective date. Mr. Friedman did not rely solely 
on the SEC figure, but drew on his experience in the 
securities field. In fact, it was Mr. Friedman's view 


that seventy days was "rather generous" to Diners and 


that the registration should have become effective even 


A-366 
prior to August 28, 1969 (Tr. Friedman 1793). Mr. Fried- 


man based that opinion on the fact that Diners was a 
reporting company, so that much of the information re- 
quired for the registration statement was already pre- 
pared for 10-K's and proxy statements Ctr. Friedman 
1732-35). 

Diners also asserts that Mr. Friedman exceeded 
the scope of his expertise by interoreting the provisions 
of the acquisition agreement. The record clearly estab- 
lishes that Mr. Friedman was questioned on matters of 
contract interpretation on cross-examintion_by—defendants; 


Ho saat =u 


% + e LOH Ne me ~ m Pk ot es o~ ~ -: -. a ~ Co eee ee) “ ec we 
PLGlnviils Soughey Ais expertise only an the field of secu- 


— 


_ 


rities regulation (Tr. Friedman 1760-68). The défendants 
-ahoue nov. now be allowed to cite this portion of the 
expert's testimony as prejudicial error since they them- 
selves opened up this area of examination. It aioe Be: 
unfair hee neue hold the ddetaeiets pexpenetbie for enlarging 
the scope of Mr. Friedman's testimony when in fact the 
defendants caused any expansion that may have occurred. 
Defendants claim that the Court committed preju- 

dicial error by taking judicial notice of the SEC's median 
time between filing and the effective date in 1970. Detfen- 


dants contend that the jury understood the seventy day 


figure to be the authoritative standard. Defendants, how- 


| 
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ever, overlook the Court's careful charge on the seventy 
day figure. The Court in its charge’ to the jury stated: 


"Plaintiffs contend that if Diners' had 
used its best efforts to cause the registra- 
tion statement to become effective, the reg- 
istration statement would have-become effec- 
tive approximately 70 days from its filing. 
The Court has taken judicial notice of the 
36th Annual Report of the Securities and 
Exchange Commission which states that the 
average ‘time between filing of a reristra- 
tion statement and the effective date dur- 
ing the fiscal year ended June 30, 1970 was 
UO days. (The: taking of judicial notice by 

"ene Court of ia fact J6 8 finding that saic 
fact is not subject to any reasonable dis- 
pute. However, whether or not the Diners' 
registration statement would have become 
effective witiin the average time, that sls 
70 days, is a question for you to determine 
from all of the evidence in this case." 
(Tp, 1960). 


Defendants did not object to this charge and pursuant to 
Rule 51 of ithe Federal Rules of Civil Procedure, they @o 
not have standing to object at this late date. Moreover, 
aS was Stated above, it was Mr. Friedman's testimony that 
the seventy day figure was rather generous (Tr. Friedman 
1793). 

befendant's contend that Mr. Friedman's testimony 


was prejudicial because he was not a proper rebuttal wit- 


ee 


ness. They argue that Mr. Friedman was not calied to ex-~ 
plain away testimony introduced during defendants! case- 
in-chief. In point of fact, plaintiffs decided to call 


Mr. Fricdman as a rebuttal witness during the defendants' 


’ 
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presentation of their case-in-chief, as a result of the 


introduction of testimonv and documentarv evidence on the 


registration issue. Defendants sought to prove as part 


of their case-in-chief that the reimbursement, indemnifi- 
cation, and alternatives to registration issues relieved 
Diners of its obligation to proceed with registration. 

It was necessary to call Mr. Friedman in order to refute 
that contention of plaintiffs. ,The Court was properly 
using its discretionary atte an permitting the plaintiffs 
$6 present an expert witness on_rebuttal. Smith v. Pitts= 
burgh Cage & Supply Co,., 323 F. Supp. 256 (W.D.. Pa. 1977); 


afftd, 464 F.2d 870 (3d Cir. 1972); Skogen v. Dow Chemical 


Co., 375 F.2d 692, 705 (8th Cir. 1957); Casey v. Sea Ship- 


ping Co., 178 F.2d 360 (2d Cir. 1949); Seouin v, Rere, 


260 App. Div. 284, 21 N.Y.S.2d 291 (3d Dep't 1940).* 
Mr. Friedman was called as a witness at trial 
to opine whether, in light of the facts and documents in- 


troduced by both plaintiffs and defendants, Diners had 


* Diners cites F. W. Woolworth Co. v. Contemporary Arts, 
iic., 93 F.2d 162 (1st Cir. 1951), aff'd, 384 6.8, 228 
(1952), for the proposition that Mr. Friedman was an 
improper rebuttal witness. The case is distinguishable 


on the legal issue presented for decision. The F. W. 
Woolworth Co. case deals with the range of testimony 
offered in rejoinder, or surrebuttal, i.e., testimony 


offered to rebut the evidence introduced ‘on rebuttal. 
In the case at bar, the rebuttal testimony was offered 
to rebut the defendants! casc-in-chief. : 
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properly filed a registration statement end used its best 


efforts to cause the registration tc become effective. 
After being qualified as an expert in the field of secu- 
rities regulation, Mr. Friedman testified that, in his 
opinion, Diners should have filed ‘the registration state- 
ment by June 20, 1969 and should have caused effective 
registration by the end of August 1969. 

Qualified as an expert in the field of secu- 


rities regulation, the scope cf his testimony was con- 


trolled by the Federal Rules of Evidence utilized dur- 


ing the trial. As to the form of testimony offered by 


an expert the Advisory Committee Notes to 
provide that: 


"(t]he use of opinions is not abolished by 
the rule, however. It will continue to be 
permissible for the expert to take the fur- 
ther step of suggesting the inference which 
should be drawn from applying the specialized 
knowledge to the facts. : 


The basis of opinion testimony by the expert is controlled 
by Rule 703, which provides: 


"The facts or data in the particular case 
upon which an expert bases an opinion or 


"If seientific, technical or other specialized knowl- 
edge will assist the trier of fact. to understand the 
evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, 
training or education, may testify thereto in the form 
Of an Opinion or otherwise." Fed. RR. Evid. 702: 
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inference may be those perceived by or made 

known to him at or before the hearing. If 

of a type reasonably relied upon by experts 

in the particular field in forming opinions 

or inferences upon the subject, the facts or 

data need not be admissible in evidence." 
The Court properly instructed the jury throughout Mr. Fried- 
man's testimony that he was testifying as to his opinion 
of what a corporation in Diners' situation should have done 
in order to register the plaintiffs' shares. The Court 
stated: 

“He iS giving his opinion... .1t 1s his 

idea based on what he believes to be the 

Situation as 1t existed. That's his opin- 


ion. ._ The jury can accept it, they can 
reject it." (Tr. 1736) 


Viewing the expert testimony in light of the Fed- 
eral Rules of Evidence, Mr. Friedman's testimony was proper 
Since as a qualified expert he was permitted to suggest the 
inference which shoaid be drawn from his knowledge of the 
facts and his expertise in securities regulation. When 
asked nis opinion on the ultimate fact issues,* Mr. Fried- 
man suggested that from the facts available to him, he 


' eoneluded that Diners should have registered by June 20, 


1969 and effected registration by late August 1969. 


* "Testimony in the form of an opinion or inference other- 
wise admissible is not objectionable because it embraces 
an ultimate tssue to be decided by the trier of fact." 
Fed, R. Evid, 704. 
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Thus, Mr. Friedman was botn 2 proper expert wit~ 


ness and a proper rebuttal witness. Defendants' conten- 
tion that the admission of Mr. Friedman's testimon, was 
prejudicial error is unfounded. 

Defendants also seek a ew trial on the ground 
that the jury made an erroneous determination on the ques- 
tion of damages. Defendants argue that the evidence does 
not support plaintiffs' contention that the registration 


stafement should have become effective by late August 1969. 


Although defendants attempt to pass this contention off 


“as a few argument, it is in reality a restatement of defen- 
dants' argument that Mr. Friedman's testimoriy was Sspeculs- 
tive and conjectural. Mr. Friedman was properly qualified 
at trial as an eee ert and gave his opinion, based on his 
Knowledge and experience in Securities regulation that 
Diners should have riled by late August 1969. It was also 
Mr. Friedman's view that Diners could have filed the regis- 
tration statement even earlier. 

In Republic Techno. E LSE Mabe ae lionel Corp., 
N83 F.2d 540 (2d Cir. iS UcS. 918 
(1974), the Second Circuit took cornizance of expert testi- 


mony at trial to the effect that six to eight weeks was 


all that should have been necessary to effectuate the reg- 
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+ istration statement.* In both Republic Technology and the 
instant case, the expert rendered his opinion regarding 
the amount of time necessary to bring about registration 
based on the fact that the corporate defendant Was a re- 
porting company, required to file much of the information 


required in the registration statement in other SEC filings. 


* The expert referred to in that Second Circuit decision 
was Mr. Friedman, plaintiffs' expert witness in this 
case (Tr. Friedman 1725). 


° 
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POINT III 


SINCE PLAINTIFFS DID NOT RETAIN AN 
INTEREST IN TRAVELCO AFTER THE 
ACQUISITION OF FUGAZY TRAVEL BUREAU 
BY DINERS, DEFENDANTS! MOTION FOR 
JUDGMENT N OR, IN THE ALTERNA- 
a ON DEFENDANTS! 


DENTED 
Vioita sil 


from the eviden 
fully dives ee 


More than 


the jury from which easonably ind, in accordance 


With the Court's instructi Sp eNao. tie  plarnitaet fs. hadi dia 
ested themselves 
Travelco prior 
Bureau. 
Court 
Travelco transactic 


Phe 2vous fa ma weie laintiffs maintained 
a direct or indirect 3 : 5b an ‘the: fran— 
chise at 342 Madison Avent uring the time 
_that they were officers and/or directors of 
Diners, or any of its VELaAP LES. Je. fou 
may return a verdi for he defendants 
against the sia tei fe who 3 find to hs 
breached his fiduciary duties on this 

CP. 1973) 


Defendants ness no objection to this charge. By returning 


a verdict in Payne of the BPs eneaee Ss on this issue, the 


jury clearly found on the basis ef all the evidence pre- 


. 


at 
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sented that plaintiffs did not retain an interest in the 
342 Madison Avenue office after the purchase agreement. 
There 2s sound support for this finding in the evidence 
and testimony presented at trial. 

William Fugazy testified that he no longer owned 
an interest im Travelco as of October 30, 1967 (Tr. 159571). 
Similarly, affidavits executed on October 30, 1967 by Otto 
Marx, William Fugazy and Louis Fugazy stated that they had 
divested themselves of any interest, direct or indirect, 
in Spuvaien (D. Exh. EEE). Otto Marx and John Summerlin 
never had any interest, direct or indirect, in Travelco 
Ctr. Wy Pueasy 1520) 

Defendants contend that the snaeanbey agreement 
between plaintiffs and Irwin -Fruchtman, Travelco's wets 
shareholder, constituted an ownership interest in Travelco 
by plaintiffs; the evidence does not support defendants' 
position. On August 1, 1967, William and Louis Fugazy and 
ipwin Fruchtman entered into an indemnity agreement whereby 
William and Louis Fugazy agreed to indemnify Mr. Fruchtman 
on the Franklin National Bank loan to Travelco, which 
Fruchtman had guaranteed. The purpose of the indemnity, 
executed prior to divestment, was to reassure Mr. Fruchtman, 


a novice in the travel field, that the loan to Franklin 


National Bank would be repaid. The loan, in fact, was paid 


° 


off in six or seven months {Tr. W. Fugazy 1528). All the 
plaintiffs eventually joined in this indemnity, not for 
any benefit or interest they could gain but, as Mr. Marx 
testified, in order to share the responsibility assumed 
initially by only William and Louis Fugazy (Tr. Marx 1468). 

Contained in the August 1, 19 

n option provision 

that once the n to lin National Bank 


William and Lovis Fugazy coul if they chose, 


? 


percentage 1¢ shares of Jravelco., Paragr 


August 1, 1967 agreement 


VAL 


$95 


Fruch 
$1.00, 
pora‘.ion 
completion 
Louis will 
of the outs 
and Fruchtman 
thereof." 


i ee re 


> ae 


oe 
a 


Corporation 


\ + nt av \ 
LG (40% ) 


2 


added) 


Defendants would like to persuade the Court that this option 
also constituted an ownership interest in Travelco on the 
part of plaintiffs. Defendants ignore that the jury, based 
on the uncontroverted testimony and affidavits of William and 


Louis Fugazy {D. Exh. EEE), could have determined that plain- 


tiffs William and Louis Fugazy divested themselves of the 
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option on or prior to October 30, 1967. In any event, 
defendants failed to predues any evidence that William or 
Louis Fugazy exercised this option to purchase. 

Thus, from the evidence presented, the jury could 
reasonably find that the plaintiffs fully divested them- 
selves of any interest in Travelco in scentonne with the 


Agreement. No evidence was presented by the defendants to 


the contrary. Accordingly, defendants' motions for judg- 


.ment notwithstanding the verdict and a new trial should be 


denied since the defendants failed to meet the standards 


i" applicable to both motions. 


CONCLUSTON 


Based on the foregoing, it is respectfully sub- 
mitted that defendants' motion for judgment notwithstand- 
ing the verdict or, oe alternative, for a new trial 
should be denied. 


August 11, 1975 
ff 
vA Respectfully submitted, 


HARRIS, FREDERICKS & KAROBKIN 
Attorneys for Plaintiffs 

1271 Avenue of the Americas 
New York, New York 10019 


OLWINE, CONNELLY, -CHASE, 
O'DONNELL & WEYHER 
299 Park Avenue 
New York, New York 10017 ' 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO.) INC. et al. 
Plaintiffs, 
~against- 


Consolidated 
! THE DINERS' CLUB, INC., et al., : Case 


10 Civ. 3064 
| Defendants. 
| 12 Civ. 4324 (ROW) 
-against- 
REPLY AFFIDAVIT 
i WILLIAM D. FUGAZY, et ano., 


! 4 
| Third-Party j 
Defendants. H 
j 
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REPLY AFFIDAVIT OF JOSEPH J. SANTORA Arms a oon 
| 
; 
| 
| 
' 
| 
t 
N 


WILLIAM D: FUGAZY et ano., i 
Plaintiffs’, 


~against- 


t 

$ 

j 

{ 

j 

H 

: 

5 

1 Cai DINERS: CLUB. ENC...) 6 all, 
Defendants, 
{ 

j 

} 


-against- 


MARZ & CO., INC., et al., 


Additional i 
Defendants on 
the Counterclaims, 


STATE OF NEW YORK ) i 
7) SS. % 
| COUNTY OF NEW YORK ) i 


JOSEPH J. SANTORA, being -duly sworn, deposes and says: 


1. Deponent submits this affidavit and the accompanying 


OS SS NE aS NTS er ~ 
eS a 

~— SEE ——— 

——— ae 


I. Fredericks, Esq., sworn to on August 11, 1975,. the additional 
affidavit of Mr. Fredericks sworn to on June 27, 1975, and 
plaintiffs' opposing memorandum dated August 11, 1975, and are 
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memorandum of law in reply to the opposing affidavit of Barry 
{ 

( further submitted in support of defendants' motion for judgment 
i 


notwithstanding the verdict and a new trial in the above-captioned 


action as set forth in defendants' notice of motion dated June 26, 


1975 and moving affidavit of even date, and in support of defen- 
dants' application set forth in deponent's supplemental affidavit 


sworn to on June 26, 1975. 


2. To avoid unnecessary repetition, deponent will, 


whenever possible, refer and respectfully direct the Court's 
; attention to defendants’ moving papers, which contain a full 
. exposition of the facts and authorities establishing that defen- 
Gants should be granted judgment notwithstanding the verdict and 
: @ new trial with respect to plaintiffs' contract claim and 


r defendants‘ counterclaims. 


Hi 3. Plaintiffs, in their opposing papers, leave 
i! uncontroverted facts and authorities sufficient to compel 


the granting of defendants' motion. The only authorities offered 


, by plaintiffs are inapposite decisions standing for propositions 
| not here in dispute, and the only matters disputed by plaintiffs 
involve facts irrelevant to the issues at bar. Thus, the 
discussion. herein and in defendants' reply memorandum illustrates 


| that,. on the undisputed facts and uncontested authorities of 


+ ae ar cee ee sees Aad me ~ ee nen ee en omen 
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record before the Court, the instant moticn should be granted 


in all respects. 


PLAINTIFFS' CONTRACT CLAIM 


The Verdict 


4. In awarding plaintiffs $533,000 on their contract 
claim, the jury necessarily found that the registration statement 
since 
the measure of damages was the closing price of Diners' stock in 
date August, 1969. *(Ex. 48) ‘his i's the only possible basis . 
on which the award of damages can be explained. Subsequent to 
August, 1969, the price of Diners' stock steadily declined, 
reaching, in December, 1969, prices equal to and lower than ¢«} 


price plaintiffs eventually received in the tenéeer 


Offer, 
(Ex. 48) These facts are not in dispute. D 
The Obligation To File The ‘ 


Registration Statement Arose, 
As A Matter Of Law, No Farlier 
Than August 27, 1969 When The 
Parties Entered An Accord. The 
Jury's Verdict That The Registra- 
; tion Statement Should Have Become 
Effective At Or Before That Time 
Disregarded The Accord, Constituted 
: Erroneous Determinations Of Ques- Pog 
tions Of Law, And Must Be Set Aside. 


5. The parties entered into an accord on August 26 


tenement meee 


*References herein to TEMs ¢ “Or.", “Mov, ALL.” , "Mov, Be.%, | ; 


“Opp. Aff." and "Opp, Br." signify references to trial exhibits, 
trial testimony, defendants' moving affidavit and brief, and 
plaintiffs' opposing affidavit and brief, respectively. 


* PPP? Mov. A£E., par. 38=42) 
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and August 27, 1969, replacing the original obligations relating 


to the filing of the registration statement. (Mov. Aff., par. 


42-43) Plaintiffs do not centest this. (Opp. Aff., par. 29; 
Opp. Br., p. 15-19) The accord comprised (1) plaintiffs' promise 
Nas personally guarantee one-half the expenses of the regis- 
' tration statement in consideration for Diners' agreement that 
plaintiffs need ee make the advdnce payment of estimated 
registration expenses required by section 10.2(b) of the acquisi- 
tion agreement as a condition precedent to Diners' obligation to 
file a registration statement (Mov. -Aff., par. 28, 42; Ex. WWW), 
_ and (2) plaintiffs' delivery of the indemnity required by section 
10.2(c) of that agreement as a condition precedent to Dinexs’ 


‘obligation to file a registration statement. (Mov. Aff., par. 


28, 43; Ex. IIII) Plaintiffs, in the guarantee document, 


expressly conceded that Diners had been under no obligation to 
file until plaintiffs tendered the advance payment. (Ex. WWW) 
The record is clear that plaintiffs always acknowledged tais 
(Ex. 27) and were even reminded of their obligation by Diners 


a month and a half before they entered into the accord. (Ex. 


MH 6. The controlling statutory and judicial authorities 


establish that the accord between the parties bars plaintiffs 


’ 


from claiming, as they seek to do in this action, under the 


j Oeaganal and superseded obligation. (Mov. Br., p. 13=25) 


| Plaintiffs cite no authorities on this point and do not contest 
Boies 


this well established principle of law. Diners completely 
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executed its obligation under the accord by immediately filing 
the registration statement on August 28, 1969. (Mov. Aff., par. 
| 43; EX. 30) Thus, even if it were assumed, arguendo, that an 
obligation to file the registration statement arose prior to 
1 
: August 27 and that Diners had breached that obligation, plain- 
tiffs would nevertheless be barred by the accord, as a matter 


of law, from any claim relating to such alleged prior breach. 


(Mov. Br., p. 13-15) 


7. ‘Thus, the earliest date by which Diners properly 
could be found to have been required to £216 is August 28, 1969. 
The filing of the registration statement on August 28 clearly 
satisfiec Diners' obligation under the accord. Therefore, the 
jury's verdict that the registration statement should have be :ome 
effective in late August, 1969 is manifestly absurd, is 


erroneous in fact and law, and must be set aside. 


8. There are no disputed facts with respect to the 

existence or the terms of the accord. Neither the existence 

nor the legal consequences of the accord were proper questions 
j:. for jury deliberation. The jury had no leeway to determine 
whether the accord should be honored or disregarded, or to pass 
upon its legal consequences. Yet, in cendering a verdict based on 
. the registration statement becoming effective in August, 1969, 
the jury established a new legal doctrine that an accord is 


{ without consequence and a party thereto may freely claim under 


‘ L 
4 

. 

Ss | 


i 9. There is no dispute that after the filing of the 


:. received until October 31, 1969. (Mov. Aff., par. 45) There 


a“ 
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the underlying obligation, in direct conflict with the con- 


trolling judicial and statutory authorities. (Mov. Br., p. 13-14) 


be set aside. (Mov. Br., p. 9-10) 


hai erroneous determination of law requires that the verdict 
| 
i 


‘registration statement, Diners had to wait for the comments of 


.the S.E.C. and could do nothing further until receipt of those 


comments. There is no dispute that the S.E.C.'s financial 


‘comments, the principal questions to be resolved, were not 


is'no dispute that. following receipt of the S.E.C. comments, 
Diners immediately engaged in extensive activity to respond 
to the S.E.C. (Mov. Aff., par. 45-46) Mr. Fugazy admitted 


these efforts by Diners were sincere attempts to respond to the 


SE. « (Mov. Aff., par. 20-22) In any event, this Court, per 
Judge Levet, has held that it would take a minimum of six weeks 
to prepare an amendment to comments of the S.E.C. and a minimum 
of six additional weeks for the S.E.C. to review the amendment 
, ona declare it effective. (Mov. Br., p. 43-44) The registration 
it in this case could thus not possibly have become 


effective under any circumstances until the end of January, 1970. 


The tender offer was made on February 6, 1970, at a price higher 


': than plaintiffs could have received for their stock in January, 


1970. Thus, the jury's verdict that the registration statement 


‘ should have become effective in late August, 1969 and that the 


we ee. 


failure to become effective at that time damaged plaintiffs in 


the amount of $533,000, must be set aside. 


ui 
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It Is Undisputed That Plaintiffs 
Failed To Make Advance Payment 

Of Estimated Registration Expenses 
And Deliver An Indemnity By 

August 27, 1969 As Conditions 
Precedent To Diners' Obligation To 
File. The Jury's Verdict That The 
Registration Statement Shou’i Have 
Become Effective At Or Fefore That 
Time Disregarded The Non-Performance 
Of The Conditions Precedent, Con- 
stituted Erroneous Determinaticns 
Of Law, And Must Be Set Aside. 


10. The acquisition agreement specifically conditions 


Diners' obligation to file on plaintiffs' making advance pay- 


‘ment of one-half the estimated expenses of the registration 


statement, and on plaintiffs' delivering to Diners an indemnity. 


in writing the existence of those conditions in April, 1969 wi.en 
they requested registration (Ex. 27) and when they entered the 


accord in August, 1969 wherein they substituted new obligations 


therefor. (Ex. WWW) In their opposing papers, plaintiffs’ 


4 


counsel further acknowledged these conditions. (Opp. Br., p. 


15-139) 


ll. The pertinent authorities conclusively establish 
that Diners’ obligation to file the registration statement 
aid not come into existence until the performance of those 
conditions by plaintitis. (Mov. Br.; p.. Li=13) Plarmtitis 


cite no authorities on this point and do not contest this well 


established principle of law. 


12. The parties agree that plaintiffs never performed 


SE a 
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those conditions and that the accord whereby plaintiffs sub- 
stituted new obligations for their obligation to perform those 
conditions was not consummated until August 27. 1969. Thus, 
prior to August 28, 1969, pice nas no obligation to file the 
Susteiddeiivn statement under the undisputed facts and 

' authorities herein, and the filing on August 28 was proper 

and timely. The jury's verdict -that the registration statement 
should have become effective at that time and that the failure 

' to become effective at that time damaged plaintifts ini the 

, amount of $533,000 is manifestly absurd, is erroneous in fact 


and in law, and must be set aside. (See. par. 9 above) 


13. Neither the existence nor the legal effect 
of these undisputed conditions precedent and plaintiffs' 
undisputed failure to perform them by August 27 were proper 
questions for jury deliberation. Neither issue involved the 
determination of any question of fact, but merely required 
the application of well established law to undisputed facts 
of record. Thus, in determining that Diners was required to 


“cause the registration statement to become effective in August, 


1965, the jury was announcing a new “legal principle" that 


conditions precedent to an obligation do not have to be performed 


"to bring the obligation into existence. That "principle" is 


in direct. conflict with the controlling judicial authorities. 
awk Br., p. 11-12) Where the jury has erroneously determined 
the law, as this jury has done, its verdict must be set aside. 


‘tie 
low Br., Pp. 9-10) 


en ae eer ees ee 
Meee. oe ee ene oe ces ; 
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It Is Undisputed That The Parties 

Were Pursuing Alternatives To Re- 

gistration As Compelled By The 

Acquisition Agreement And That Such 

Activity Continued At Least Until 

August, 1969. The Jury's Verdict 

That The Registration Statement 

Should Have Become Effective At Or 

Before That Time Disregarded That 

Requirement, Constituted Erroneous 

Determinations Of Questions Of Law, 

And Must Be Set Aside. 

14. The acquisition agreement specifically required 

Diners and all registered holders seeking registration to pursue 
alternatives to registration. (Moy. ALf., pars 26) 29) In 
addition to plaintiffs, 18 other registered holders were added 
to the registration statement pursuant to the agreement subsequent 
to July 19) 19'69), (Move AEs par. (27, 37) "The agreement 
specifically provided that Diners' obligation to file arose only 
after the parties "together proceeding ---- in good faith" 


cannot obtain a no-action letter from the S.E.C. dispensing 


with the need for registration. (Mov. Aff., par. 26) 


15. Thus, plaintiffs' assertion that the obligation 
te pursue alternatives was solely an obligation of Diners is 
clearly in conflict with the express language of the agreement. 
Plaintiffs employed this erroneous characterization of the 
contract language to attempt, at the trial as they do herein in 
their cpposing papers, to imply Diners used the search for 
alternatives required by the agreement as some sort of “delaying 
tactic". However, the agreement Pequdred Diners and plaintiffs 


to seek alternatives to registration to try to obtain a no-action 


i 
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letter. Thus, if Diners had proceeded immediately to file, 
without seeking such alternatives, and had billed plaintiffs 
for their share of the registration expenses, plaintiffs could 
have objected that the required aikgetannen laa not been 


pursued, and that Diners had thereby violated the agreement. 


16. The record shows conclusively that the parties 
were pursuing alternatives to registration as required by the 
agreement through July and:into August,.2969.. (Mov. Aff: , (par. 


33-36) Since the obligation to file a registration statement 


. first arose after such pursuit ended, the registration statement 


could not possibly have become effective in August, 1969 and 


the jury's verdict that it should have become effective in 
August, 1969 is manifestly absurd, is erroneous in fact and in 


law, and must be set aside. (See paragraph 9 above) 


17. In disregarding the parties’ undisputed pursuit 


of the alternatives required by the agreement, the jury was 
again making an erroneous determination of a question of law. 


The jury had no leeway to disregard the express and unambiguous 


. language cf the agreement and the undisputed facts of record 


and the verdict must therefore be set aside. (Mov. Br., p. 


§-10) 


18. Throughout the trial, plaintiffs sought to confuse 
the jury with erroneous interpretations of the acquisition agree- 
ment and innuendoes that Diners used the search for alternatives 


as a delaying tactic" to try to "postpone" the filing of a 


registration statement. 


ee | aetna. arn eaeeneetemee eter, 
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19. Plaintiffs now use the same approach in their 

Sepoutin papers in an obvious attempt to distract the Court 
from the real issues at bar. Thus, plaintiffs argue that the 
verdict must be sustained because the jury “might have inferred" 
(a) that Diners did not really wish to file and either “ignored" 
its obligation or "used" the alternatives as "a ruse", and (b) 
that Mr. Marx never “authorized’Diners to "postpone" the filing 
while the parties were seeking alternatives. Plaintiffs also 
suggest that because Mr. Friedman told the jury these matters 
were “no legal excuse" for failure to file by June 20, the jury 


was properly able to infer that the search for alternatives was 


‘irrelevant to evaluating when Diners' obligation to file arose. 


Finally, plaintiffs conclude their argument by asserting, 
without any support and in conflict with the express language 
of the agreement, that Diners' obligation to file arose and 
became absolute upon plaintiffs' request for registration 

and could not be modified in any way unless Diners (presumably 


acting alone) obtained a no-action letter. (Opp. Br., p. 21) 


20. All the above considerations are totally 
epeiaeenni be the rights and obligations of the parties under 
the express language of the suit pubis Neither Marx's motivation 
in requesting registration nor Diners' wishes upon receiving the 
request are at all relevant to when and whether an pea veabion 
arose under the agreement and was performed in accordance there- 
with. Thus, Diners did not have to employ "a yuse”- to seek to 


have plaintiffs live up to their obligations under the agreement. 
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Nor did Diners need Marx's “authorization” to “postpone™ Diners' 


. 


obligation, which had not yet arisen. There can be no question 


| 

| that Mr. Friedman's opinions are totally incompetent to alter 
| or qualify express contract language or undisputed principles 
| of law. The fact that Mr. Friedman was actually willing, for 
: example, to testify in open court that he advises clients to 
file without an indemnity may be’ relevant to his techniques of 


practicing law, but is irrelevant to the issues at bar, which 


must be determined by the language of the agreement and the 


established authorities in this jurisdiction. Teeplaintzees are 
‘ correct in suggesting that the irrelevant considerations they 
raised were relied on by the jury, plaintiffs simply highlight 
the fact that the verdict is improper and must be set aside. 
Defendants Should Be 
Granted A New Trial 
21. The arguments concerning the weight of evidence 
have been fully set forth in the moving affidavit (par. 13-76) 
and will not be repeated herein. However, it is respectfully 
submitted that the evidence of record in this case, at the very’ 
least, so pee defendants on the contract claim that a new 


trial is warranted on that basis. (Mov. Br.,; P- 18-22) 


22. Defendants also seek a new trial on the ground 
‘ that Mr. Friedman was permitted to testify although he had not 
been listed in the pre-trial order, his potential appearance had 


been improperly concealed from defendants until the last moment, 
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and his appearance and testimony constituted unfair surprise 
of defendants. These matters are clearly established in the 
moving papers. (Mov. Aff., par. 77-87). Plaintiffs do not 
dispute that the first time Friedman was identified to 


defendants as a potential witness was May 16, after the ciose 


of plaintiffs' case and ten days after the trial began. 


23. Plaintiffs' counsel represents that he told 
deponent on May 1 or May 2 that he was "considering" the 
"possibility" of calling "an expert witness" on plaintiffs' 
contract claim. Contrary to counsel's affidavit, deponent 
initiated the call specifically to ascertain which of the 
witnesses listed in the pre-trial order plaintiffs intended 
to call at che trial, in order to prepare for cross-examination. 
Mr.~Fredericks advised deponent that the four plaintiffs would 
testify and that he was "considering" calling Mr. Hardee. No 
other potential witnesses were mentioned, Deponent recalls 
advising Mr. Fredericks he would not agree to Mr. Hardee's 
appearance, since he was not listed in the pre-trial Seana 
Deponent also asked Mr. Fredericks what possible relevance Mr. 
Hardee's testimony could have, but did not receive a specific 
answer. The record of this case shows that Friedman had already 

i 
agreed with Mr. Fredericks to testify on behalf of plaintiffs | 


at the time of the above conversation.* Under those circumstar es, 


{ 
*Friedman admitted on cross-examination on May 23, 1975 that he | 
had agreed with Mr. Fredericks to testify before the trial com 
menced - at about the same time deponent had the above con- 
versation with Mr. Fredericks. 
"Q. When did you agree to testify in this case? 
A. About three wecks ago. Q. Who contacted 
you? A. Mr. Fredericks." (Tr. 1754) 
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counsel's failure to disclose during that conversation his 
intention to call Friedman as a witness actually’ constituted 


an act of concealment. 


24. Since Friedman had agreed to testify on May 1 or 

| May 2, there was no excuse for counsel's concealment of that 

fact from defendants for two moxe weeks, except to achieve an 
unfair surprise. Plaintiffs are obviously quite uncomfortable 
about their cenduct on this issue, as well they should be. Thus, 
they represent to the Court that they did not disclose Mr. 
Friedman's identity until May 16 because they had not decided to 


| call Friedman until May 16: (Opp. AEE, par. 29425, 31:3 


|| Opp. Br., p. 26, 31) To the contrary, Friedman has admitted 


he agreed with Mr. Fredericks two weeks earlier to testify at 
the trial. Indeed, Mr. Fredericks: statement that he "formally" 


retained Friedman on May 16 (Opp. Aff., par. 25) is an indirect 


admission that he actually retained him to testify two weeks 


earlier, as Friedmen admits. 


25, In view of the above, it is incomprehensible 
that counsel can represent to this Court that he decided on 
May 16 to call Friedman as a witness. Counsel further represents 
that he decided to ir Friedman on May 16 only after hearing the 
bulk of defendants‘ evidence on the contract claim and believing 
he needed Friedman to rebut the evidence defendants had Sich. 
duced at the trial. (Opp. Aff., par..25) However, by May 16, 
defendants had not introduced one shred of evidence on the 


contract claim. 
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26. Defendants' case commenced on,May 15 and three 
witnesses appeared that day. Anthony Piscatella, never a 
Diners employee, Thomas Hays, who left Diners befove plain- 
tiffs requested registration, and Jules Asch, who testified 
only briefly about Continent. 1 financing of Diners in 1966-1968, 
| did not testify at all that day on plaintiffs' contract claim. 
| May 16 was not a trial day. Nothing happened in defendants' 
case on May 15 or May 16 to cause Mr. Fredericks to "decide" 


j 
} 
| 
| he needed the expert "to rebut defendants’ evidence" on the 
| contract claim. 


27. On May 19, Mr. Asch answered a very few questions 
;, On the contract claim, primarily during Mr. Fredericks’ 

|; Cross-examination. Neither Mr. Johnson nor er on May 19 

; or Mr. Phillips on May 21 testified about the contract claim. 

May 20 was not a trial day. On May 22, Messrs. Marx and Fugazy 
were examined on the pouiiavehseten: It was not until late in 

!; the afternoon of May 22 and on May 23, the last day of testimony, 
that defendants actually put in their case on the contract claim. 
Indeed, Mr. Faunce, whom plaintiffs' describe as "defendants' 

; principal witness on ---- the contract claim” (Opp. Aft... pax. 
24), did not testify until May 23, immediately prior to Friedman's 


taking the stand. 


to plaintiffs' counsel tailed swern statement in paragranh 
ie p 


| 

| 

| 

' 

28. The Court's attention is respectfully directed 
| 25 of the opposing affidavit, as follows: 
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"Tt became apparent to piaintiffs during 
the course of defendants' presentation of their 
° defense to the breach of contract claim that it 
would be necessary for plaintiffs to present an 
expert witness in rebuttal to the attempt by 
defendants to make out defenses to the breach 
of contract claim. 


- 2 .& 


I did not finally decide to call an expert wit- 
ness until after I had -had the opportunity to 
hear and weigh the testimony of defendants' wit- 
nesses and review the documents introduced hy 
defendants. Mr. Friedman was not retained 
formally until May 16, 1975, however, after 
defendants had presented much of their evidence 
on their defense to the breach of contract 
claim." (emphasis added) — 


29. These sworn statements are repeated and confirmed 
in the opposing affidavit (par. 31) and in counsel's brief 
(p. 26, 30-31). The trial record clearly demonstrates that 
these statements are total misrepresertations. (See par. 26627 
above). Such statements can only be viewed as an imposition on 
the Court and the efficacy of these proceedings. In deponent's 
view, they are merely a continuation of the outrageous conduct 
of plaintiffs surrcunding Friedman's appearance as a rebuttal 


witness at the trial. 


30. Since counsel does not even bother to deny that 
he failed to disclose Friedman's prior douetueus ebthoneh he 
had alreaiy discussed the transcript with Friedman), or that 
he withheld Friedman's article until 6:00 p.m. on May 22 
(Move -ALE., par. 84-85), pis is clear that the whole Friedman 


episode was an improper “ambush" of defendants. Even counsel's 
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letter of May 16 (Opp. Aff., Ex. B) now revéals for the first 
time that counsel sent Friedman a “question and answer form" 
bateve he + stified. Had we known of this form, defendants' 
counsel would have’ sought its production for use in cross- 
examination. The non-disclosure of that form gives rise to 
‘i additional basis for a new trial. In any event, it is clear 
that the entire Friedman “os was nothing less than a 
calculated attempt by plaintiffs to deprive defendants of their 
pre en to discovery and to have an adequate opportunity to 


prepare for cross-examination under the Federal Rules of Civil 


Procedure, (Mov. Br., p. 22-27) 


31. Friedman was clearly an improper rebuttal witness, 
since he was used to create a new claim - "prompt filing by 
June 20" and not to rebut any of defendants' evidence on a 
“prompt filing" claim. If Friedman was an appropriate witness 
in this case, he could only have properly been called on 
plaintiffs' case-in-chief. Mr. Faunce and Mr. Asch had both 
been deposed by plaintiffs years before the trial. Every 
document counsel asserts Friedman was called to “rebut" was 
in plaintiffs' possession years before the trial. Indeed, 
Petednan nanttews he was already reviewing them prior to the 
close of plaintiffs’ case. (Mov. Aff., par. 83) One of 


plaintiffs' own authorities demonstrates the impropriety of so 


holding an expert “in reserve" at trial. (Opp. Br., pi 390 


See Defendants‘ accompanying reply memorandum, pe Li), Thus, 


plaintiffs' failure to call Friedman on their case-in-chief and 


4 : 
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concealment of his appearance until the last moment were 


improper tactics which require a new trial. This is 
especially true since Friedman was obviously used to create 


the new “prompt filing claim", which had never before been at 


| issue in this case, as an independent basis for recovery. 


(Mov. A£E., par. 11, 25) 
32. An additional and separate ground for a new 


trial is set forth in the moving papers (Mov. Aff., par. 53-34, 


* 56-57) since Friedman was permitted to give his interpretation 


« of the unambiguous language of the agreement. Friedman 


disregarded the language of. the agreement and concluded, 


'. without basis, that Diners had an unconditional and immediate 


obligation to file. This was a necessary predicate for his June 
20 date. In their opposing papers, plaintiffs admit that 


Friedman so testified and concede the impropriety of such 


testimony. (Opp. Br., p- 29; Opp. Aff., par. 30).  Piaisvkates* 


“sole rejoinder is the assertion that defendants initially 


raised the issue on cross-examination and are thus estopped 
from complaining herein about such improper testimony. (Opp. 


Br.» Bi 293 Ooo. ALE., Pars 32) 
33. This assertion of plaintiffs' counsel is 


particularly spurious. At almost the precise point in their 
brief where they argue that defendants “opened the aoor" to 
such questioning, plaintiffs' counsel admit they called Friedman 


specifically to interpret the agreement in their favor. (Opp. 


Br., p- 30-32)* This is repeated in the opposing affidavit 


ne nn A AS doe 


*"Defendants sought to prove as part of their case-in-chief that 
the reimbursement, indemnification, and alternatives to (cont.) 
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(par. 25), and plaintiffs specifically demonstrate the 


inaccuracy of their argument by reciting Friedman's soliloquy 


on the interpretation of the agreement (Opp. Aff., par. 14). 


They elicited that soliloquy over defendants' ovjection (Tr. 
1732) on direct examination. It is with singular ill grace 
that plaintiffs' counsel represent to this Court that 

defendants initiated the questioning of Mr. Friedman on the 


agreement. 


34. Defendants also ee new trial based on the 
separate grounds that the Court should not have taken judicial 
notice of the SEC "median" date of 70 days wed further, that 
the Court permitted Friedman, over objection, to distort the 
SEC data to the jury and transform the "median" date into an 
absolute period within which the registration statement in 
suit should have become effective. (Mov. Aff., par. 60-61). 


These matters justify a new trial. 


35. Based on the foregoing, it is respectfully 
submitted that the ficts and authorities before the Court, 
as well as every principle of fairness and justice, require 
that defendants be granted a new trial on the contract claim 
and that plaintiffs not be permitted to retain the verdict 


[Footnote continued] 


registration issues relieved Diners of its obligation to proceed 


with registration. It was necessary to call Mr. Friedman in 
order to refute that contention of plaintiffs [sic]." (Opp. Br. 
p. 32) 


ul 
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achieved in the manner described above. 


The Application in Deponent's 
Supplemental Affidavit Should 
' Be Granted 


rr 


36. Plaintiffs' counsel agrees that defendants 
objected to the appearance of Mr. Friedman as a rebuttal 
witness not listed in the ce seste order. (Fredericks Aff., 
sworn to June 27; 1975, par. 6) Accordingly, deponent re- 
spectfully requests that the Court cause the trial record to 


reflect defendants' objection or otherwise reflect defendants' 


objection as the Court dees appropriate. 


DEFENDANTS ' COUNTERCLAIMS 
Plaintiffs' Admissions And Additional 
Undisputed Evidence Established Plaintiffs' 
Retention Of An Interest In Travelco In 
Clear Violation of The Express Language Of 
The Agreements In Suit. The Jury's Verdict 
To The Contrary Disregarded The Undisputed 
Facts, Constituted Erroneous Determinations 
Of Questions Of Law, And Must Be Set Aside. 

37. The Court charged the jury that they should 
return a verdict for defendants on the counterclaims if they 
found that plaintiffs maintained "a-direct or indirect interest" 
in Travelco (342 Madison Avenue) while they were officers and/or 
directors of Diners or any Diners subsidiaries. (Opp... -ALL.., 
par. 35) Plaintiffs agree that the jury's verdict implicitly 


contained the finding that plaintiffs did not maintain such an 


interest. (Opp. Aff., par. 35). 


a > a 


| 
} 
| 
| 
| 
' 
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38. Defendants' moving affidavit sets forth the 
undisputed evidence that plaintiffs did maintain such a direct 
or indirect interest in Travelco. (Mov. Aff., par. 10, 99-116) 
iw eutortetes establish, as did the Court's jury instruction, 
that such an interest was a violation by plaintiffs of the agree- 
ment in suit. (Mov. Br., p. 47-49) In their reply papers, 
plaintiffs acknowledce and admit the existence of that prohibited 
interest in Travelco but seek, as they did with respect to 
their contract claim, to distract attention with irrelevant 


considerations. 


39. For example, plaintiffs spend a good deal of 
time arguing that plain iffs' admitted indemnity a in 
Travelco is not an “ownership” interest. In so arguing, 
plaintiffs try to ignore the fact that defendants need not 
establish an ownership interest to prevail ee the counterclaizs 
but any “direct or indirect" interest. Furthermore, plaintiffs 
ignore other undisputed "direct or indirect" interests of 
plaintiffs in Travelco which do constitute ownership weak 
direct participation in the affairs of Travelco prohibited 
by the agreements. Finally, plaintiffs‘ argument that they haé 
no interest in Travelco precisely on October 30,1967 (the day 
they signed the affidavit to that effect), is irrelevant since 
the prohibition clearly ran throughout the period they were 
officers and/or directors of Diners or a Diners subsidiary, 


1967-1970. 
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| 40. Faced with overwhelming evidence in the record 
| sebabitenios their interest in Travelco (Mov. AfE., p. 43-56), 

| which included an affidavit wnich Diners required plaintiffs to 
i ? 

| execute on October 30, 1967 (Def. Ex. EEE), plaintiffs ironically 
{ 


in their opposing papers point to that very affidavit, and 


; William Fugazy's testimony parroting it, as the only evidence in 


ct 


the record to support the jury's verdict on that issue (Fredericks 
1 Aff. p. 24). It is ironic because the plaintiffs themselves 


Made admissions at the trial which established that their affidavit 


of October 30, 1967 was false. 


41. The admissions of the plaintiffs and the undisputed 
evidence shows that they retained an interest in the 342 
Madison Avenue branch in three different ways: (1) by agreeing 
to indemnify Mr. Fruchtman against a loan which he supposedly 


obtained to purchase his alleged ownership interest in Travelco 


(an indemnity arrangement which plaintiffs not only concede 

was made, but was not disclosed to Diners - Tr. 1470; Opp. Aff., 
p. 29, par. 43); (2) by the Fugazy brothers retaining a stock 

) ownership interest in Travelco (Tr. 1530); and (3) the Fugazy 
brothers becoming officers and directors of Travelco, which 
“plaintiffs readily admitted at trzal" (Opp. Aff. p. 25; pars 


io Vie 


t 


{ 
‘the first place, it need not have constituted an “ownership 


| 


42. With respect to the indemnification, plaintiffs 


argue that this did not constitute “an ownership interest". In 
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interest", since the agreements in question, and the charge to 
the jury, require only a “direct or indirect interest" (Tr. 
1973; Pl. Ex. 5, pp. 26-26A, 30, 36, 40; Pl. Ex. 7, 34, 36, 
Pp. T+7A; Def, Ex. BEE; Pl. Ex. 22, p. 6). It if aleo 
noteworthy that the indemnity arrangement among all of the 


plaintiffs was proportionate to their equity interest in 


. Fugazy Travel Bureau (Def. Ex. GGG, p. 5). It is clear that 


such an indemnity arrangement, undisclosed to Diners, was a 
Girect or indirect interest, such that the jury should have 


found for defendants on their counterclaims. 


43. With respect to the stock ownership of 

Fugazys in Travelco, which opposing counsel did not choose to 
discuss in his affidavit, Mr. Fugazy admitted that once Mr. 
Fruchtman's alleged loan was repaid, he and his brother would 
become 60 percent shareholders of Travelco (Tr. 1530).* He 
also testified that the loan was repaid six or seven months 
after it was taken out in August of 1969 (Tr. 1528) .** It is 
thus clear that he and his brother had a direct or indirect 
interest in Travelco, such that the jury should have returned a 
verdict in favor of defendants on the counterclaims. Even if 
the arrangement were. that the Fugazys would become stockholders 
only upon the exercise of an option for $1.00, clearly that too 
was a direct or indirect interest. 
*It is subject to serious question whether the Fugazys ever sold 
any of their interest in Travelco- to-Mr. Fruchtman, since Def. 
Ex. AAAA indicates that Mr. Fugazy put Mr. Fruchtman on the 
payroll at the 342 Madison branch (43rd Street) on November 21, 

7 
tS as too is subject to question, in view of Def. Ex. cCcc, in 


which Mr. Fugazy assures Mr. Fruchtman that "we will have to work 
out something so that 43rd Street doesn't lose any money." 
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44. Lastly, while admitting that the Fugazy brothers 
remained officers and directors of Travelco after Fugazy Travel 
Bureau was acquired by Diners (Opp. Att.) plug) par. 39), 
plaintiffs somehow claim that because a management services 
contract dated June 19, 1967 between Travelco and Fugazy Travel 
Bureau was disclosed to Diners, the fact that the Fugazy brothers 
stayed on as officers and directors of Travelco is therefore not 
in violation of the agreenents in question. The point is that 
it was the very existence of the Travelco management services 
agreement of June 1967 that led Diners to insist that plaintiffs 
divest themselves in October 1967 of all interest in Travelco, 
“to avoid a conflict of interest, as Mr. Marx himself admitted 
(fx. 1460). Thereafter, whether or not, Travelco happened to 


have a management services contract with Fugazy Travel Bureau 


has nothing to do with the Fugazy brothers' relationship with 


Travelco. 


45. At the trial and in their opposing papers, 
plaintiffs have failed to introduce any evidence or demonstrate 
why the jury should not have returned a verdict in favor of 
defendants on the counterclaims, at least on the issue of the 
retention, by plaintiffs of an interest in Travelco. It is 
respectfully requested that judgment notwithstanding the verdict 
be entered in favor of defendants Diners and DWT and a new trial 
granted. 

Defendants Should be Granted 


A_New Trial On The Counterclaims 


46. It is respectfully submitted that the facts and 
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authorities set forth in defendants' moving and reply papers 
and the admissions in plaintiffs' opposing papers, which need 
not be repeated herein, demonstrate that the evidence on the 


counterclaims so favors defendants that a new trial should be 


granted on that basis. 


WHEREFORE, deponent réspectfully requests that 


je?) 
i) 
th 
® 
ro 
fo 
ct 
n 
h- 


instant motion for judgment notwithstanding the 
verdict and a new trial be granted in all respects, that 
defendants' instant application for clarification of the 
trial record be granted in all respects, and that defendants 


be granted such other and further relief as the Court deems 


just and proper. 


Sworn to before me this 


(Oe 
[7 day of August, 1975 
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= 


——. 
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ae ? Plaintiffs commenced these actions in 1970 and oe 
. 1698, respectively, alleging, inter alia, that defendant 
- The biners! Club, Inc. ("Diners'") breached a contract to 
register certain Unregistered Diners' stock held by them. 
tn éddition, plaintiffs asserted two claims alleging vio- 
tations of §10(b) of the Securities Exchange Act of 1934 
tid B.C. 8784 (b)), ahd Rule 10b-5 promulgated thereunder. 
peféandante denied plaintiffs' allegations and asserted various 
counterclaims. Following a trial which began on May 6, 1975 
ind coneldded oh May 28, 1975, the jury returned a verdict : 
fer plaintiffs on their contract claim and on defendants’ 
edufiterclaims, awarding a total of $533,000 in damages on 
the former. The Court dismissed one of the plaintiffs' 
610(b) claims at the end of their case and the jury returned 
a verdict for defendants on the other §10(b) claim. 
Diners' moves pursuant to Rules 50 and 59, Fed. R. 
Civ. P., for judgment notwithstanding the verdict on plaintifs' 
tontract claim or, in the alternative, for a new trial or 
remittitur.: In addition, defendants Diners' and Dirers' 
World Travel, tne., formerly known as Diners'/Fugazy Travel, 
tne, ("Dwi") move for judgment notwithstanding the verdict 


and a new trial with respect to their counterclaims. 


SMR SY “Fe Pee enw oies E b 
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befendants base their motion for judgment not- t 
withstanding the verdict on the grounds that plaintiffs ‘| 
failed to produce sufficient evidence to meet their burden 5 
of proof; that the verdict of the jury necessarily involved . 
an egtonevus determination of law! and that the evidence was , 


overwhelming) y in thedr favot. A new trial is sought on the 


yrounds that the verdict is contrary to the weight of the : 
evidence) and that the Court made prejudicial errors in its 
rulings during trial, principally in permitting Stanley 


Friedman, a witness hot identified in the pre-trial order, 


to testify as a rebuttal witness. A new trial or remittitur 


is sotight on the ground that the jury made an erroneous 


determination of plaintiffs' damages. For the reasons set 


forth below, the motion: are in all respects denied. 

“the facts, briefly, are these. Under an agreement 
dated October 10; 1967, Diners' acquired the assets of Fugazy 
Travel Bureau for tunregistered Diners' stock and other con- 
sideration. ,Paragreph 10.2(b) of the agreement provided 
that Diners!, upon receipt of notification from plaintiffs 
that they desived registration, would promptly file a regis- 
tration statement for the unregistered Diners’ stock held 


by: piAintisés. arid would use its best efforts to cause the 
OR ap oP aR ns hye 1 
. eg Falck We Dat eu 


: rilysecFa€ ion: stastbebt. to “‘Pecome etsécts : are 
fi Hotta tTeaON i hpeiiqheigasss pygisieee Beene «Sane cote? 
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* wo tling Dinges| .€6 £ile: <2 regiatration ‘sthtthngit. eiehors pect BO: 
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rapes Meh omeecy abe grew “ nad. + gcncdicmbiaibeataadiemnde taeda 
thedi tiners! stock. thbtead of directing the prep» ration " 
ofa régistration statement, George Faunce, then president 
of binets' forwarded a copy of plaintiffs’ letter cont.ining 
the Following notation t6 Harold Johnson, one of its directors, 
and executive vice president of The Continental Insurance 
“ Conary ("continentai") which held a controlling interest 
ift Diners': 
"Harold -* Alfred {Bilootiingdale, 
Diners! board chairman] asked me to 
send this te yott ahd. [Victor] Herd 


; {Continental's board chairman). He 
J <0 wants to know your position = - 


George" 

A letter dated April 24, 1969 from Johnson to Herd es 
enclosing a copy of the April 16, 1969 request contained the o 
following statement: 

"The attached letter, I believe, 
ds an effort on the part of Otto Marx, 


Jr. to have Continental purchase his 
shares. 


"ho my way of thinking ther 
nothing that needs to be done at 
present time. Mr. Bloomingdale may 
discuse this at a later date but my 
reaction is to do nothing." By a, 
Temphasisb added 


Although Diners’ was requested to file a registration 
statement in mid-April, 1969, it is undisputed that Diners! did 
nothihg to register the stock until late July, 19€9, more than 


$8 see =e 
’ three monthd after receiving the letter requesting registration 
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and almost two months after its finsecial stutcment for the 
fiscal year ended March 31, 1969 become available. From 

the foregoing, the jury could reasonaply infer that Diners’ 
with the urging and approval of Herd and Johnson, decided to 


de nothing and thereby avoid its obligations under paragraph 


16.2(b) of the agreement. 
Tt is clear that the motion for judgment notwith- 


&tanding the verdict on the grounds that it is against the 
waight of the evidence and that the verdict of the jury 
nedessarily involved an erroneous determination of law 


. must be detiied. The standard on such & motion is the same 


he the dtanderd for a directed verdict, that is, whether 


there was evidence from which the jury could have properly 
fourd for plaintiff, against whom the motion is made, viewing 
the evidence: most favorable to him and giving him tiie benefit 
of all reasonable inferences. 9 Weight end Millers Federal 
Practice and Procedure [2524 (1971); Simblest v. Maynerd, 

42? F.2d 1, 4 (2d Cir. 1970). Viewed in this light, the 


evidence anted was certainly sufficient to permit ‘the case 
to go th suzy 

Plaint scaled presented sufficient evidence to make 
Rested a pedma facie case that Dinérs' had breached its agreement 


rue by tatilag to promptly: fie 8 ‘registration ‘Statereps. Ppere- 
* waa gE Et, 
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L july; 1965: and ik was Suk ‘filed ustil August 28, 1969. 


my 


“Althougit pinere argued. bhatt: used its hest. efforts ~ 


de 


td. aad bho ‘tegiatrabion aeatonent! t6 bacone attgctive! 


3 
Fo: 


code never: became ‘ettuokives: having’ been withalchwn early .- 
it i970 bie the: ‘protedt. of: plaintist Marx. i oe : 
: : -At trial Diriers' contended, aiid d¢ontends on thas 
2 ‘mations, thes At Was. not resposible fot he,delay in filing 
: but tabher™ ‘that the delay was otcasioned by plainestis® = : 
failure to perform the conditions precedent to Diners!.. 
obLigation to file. biners' contends that its obligation 
to tegisier plaintiffs! shards was subject to teceipt of a 
“ah amount | sufficient to eee it for one-half of all 
registration expenses and delivery by plaintiffs of an 
indetinity agreement. further, Diners argues that upon 
receipt of the registration request it had two other 
performante' options urider the acreement, either of which 
rations 


could be pursued in lieu of regi 


a 


Although it is ordinarily true, as Diners' argues, 
that a plaintiff must prove as an element of his cause i. 
of action for breach of contract the due performance by him 
of all conditions precedent, see, e.g., Marine Trust Co. of 
or BUBEAlo Ve. duipialey, 258 A.D. 296, 17 N.¥.S.2d 107 (4th Dep't 


dein ah. t ecéxbihy, On ‘Contracts “sean, ‘at 16° (1969), ‘it. ‘fee 


Ny “equally ell settled that a part y cannot’ insist ‘upon a 
“E° cofdieion precedent whet te ‘hinsel has” Feaus ed its non- 


pe 
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pertermsace. Wagner V- 
(1934), From the evidence adduced at trial, the jury could 
have reasonably determined that upon receipt of plaintiffs’ 
request Diners’ did nothing. It failed to elect from among 
the options for performance available to it under the agree 
ment and did net request a specific amount from plaintiffs 
tepresenting one-half the registration costs until July 
15, 1969, well after the tegistration statement should have 
been, filed... Further, the sum finally requested was 
considerably in excess of the reasonable expenses to be 
incurred. It Was not until August, 1969 that Dinets'’ even 
raised the duedtion of plaintiffs providing the indemnity 
agreement, although 4n the April 16, 1969 letter plaintiffs 
offered to provide one in accordance with the terms of the 
october 10, 1967 agreement, From all these facts, the jury 
wduld have reasonably concluded that Diners' acted in bad 
faith and thereby prevented or hindered performance of the 
conditions precedent in order to avoid its obligation to 
file a registration statements 

Moreover, Diners! contentions were covered in the 
Court's charge without objection by defendants. Rule 51, 


Fed. R, Civ. P., specifically provides that "“fnjo party may 


Derecktor, 306 N.Y. 386, 118 N.5.2d 570 


“Gesign *ag’ error the: giving ex.the failure to give an instruction 


..Uniess ihe! ‘bjects.,thercto pefote ne jury. retires to consider. : 


% Cr, eed . 


A 
& 


7 a-4f1 
ate leon csr ee “2 lt Dnpite MERa AK! ra gt tet somnent 


Bh 


peau 


ite verdict, *ptating distinctly the matter to which he 


Fobjects pee thé: gxounds of his objection." A party cannot a. 
"Reoukrect sich ah ‘objection on a motion for judgment not~- 
withstanding the verdict. gennings v. Boehning & Co., 388 


ae “Bip. 1294, 1303-04 (HD. Pa. 1975)) geg Cohen v. Franchard 


: Soxba aye. ad ais. (1d Citi, certs dénied, 414 U8. 887 


ae pinetd! also seguue thine the parties entered ah 


‘acuokd of: augue 27) 1969} - thereby precluding plaintaftts >. 
from asdertine any claim baced bh whatever superseded 
obliyatiot biners' may have ’ ‘ad. Rule Ble)» Fed. R. Civs Pep ‘> 
requires ‘that an dvcord be attimmatively pleaded, which. ded | 
not appear to have been nea pinérs' attempt to assert : 
this affirmative defense after trial must be rejected. 

Defendants algo move for a new trial on the ground 
that the verdict was against the weight of the evidence. 


The stahdard by which evidence is judged on a motion for 


a new trial is less stringent than ‘upon a motion fdr judgment 


notwithstanding the verdict. However) determination cf that 
motioh rests within the sound discretion of the trial court 

to bee that there is no miscarriage of justice. 6 A. Moore's 
vederad Practice 59,08[5)] (1972). As discussed above, there 


accion evidence to warrant submission of the case to 


ye 4 4 
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together with the inferences which the jury could reasonably 
have drawn therefrom, and evaluating all the testimony, the 
Court is persuaded that the jury's verdict was neither un- . 
suppotted by the evidence, hor against "the right and justice 
of the case," Wright and Milter, supra, §2531. 

Sefendants raise additional claims of error, arguing 
that there were occurrences at the trial which were sufficient- 
ly grave and had consequences so prejudicial that these errors 
require anew trial. These claims revolve around the Court's 
permitting plaititifts to calli Stanley Friedman, a witness mot: 
named dn the pre-trial order, as a rebuttal witness over , 
defendants’ Mi eben, * 

First, defendants contend that Friedman was a 
surptise witness and that they were, therefore, unable to <+ 
prepare for his cross-examination. This contention is 
without merit. It was within the Court's discretion to 
permit Friedman to testify and the fact that he was not 
Listed in the pte-trial order, standing alone; does hot 
warrant new trial, See Stewart v. Meyers, 353 F.2d 691 
tth Cir, 1965). Plaintiffs! counsel supplied defendants 
with Friedman's name and the subject on which he would testify 


as an apart witness one esi = < was called to beenee yt: 
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tet s did ¢ | detendent! counsel request & continuance to prepare 
for Srodd-exaiihat ion ot to ‘obtain theiy: “ owh expert. In - fs 
“AAghe of air the facts: and olininaeankads no substantial 
injustice reavited from permitting. Friedman to testdeye 
ME bafendéits ‘nek Wektand that ‘although it may have 
biwh proper foe, Priednar +6 testify on plaintiffs! ‘direct 
"ani te: wis error to permit him to soubity on rebuttal. 


“te vas, within the’ dlacretidn of the Court to permit, expart * 


conditioner 


aBL ¥.2d-998 (tt cir, 1971)) ¢ casey v. Seas shipping Cou. 
{ii F, 2a 486 (24 Cir. 1949). Diners! defense to plaintiffa! 


A festinony or rebuttal. He &¢ Sanchez Vv; Safowa stores Ing, te * 


shttact eladm Was that it iad no duty to file tha registra- 
tion statement until August and that its duty was fully dis- 
Sharged by the actions takets Mr. Friedman gave hia opinion, 
in rebuttal, that a tegistration Statement should have been 
Pilea by dune 20, 1969 and become aiieotive by the end of 
Augiiet, 1969. Accordingly, it was not error res permit him 
to: reiting oh rebtittal, 
‘Nor was it pradudtcial error ress allow Friedman, 
ah exbert witness, to Yiva his opinion as to when the registra~ 
" t4on statement bhould have seta hea or the time within which 
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allow him to testify in reliance on the 1970 SEC Annual 
Report. The admission of Friedman's expert testimony, 
subject to the limiting instructions given at trial, was 
a proper exercise of the trial court's discretionary power 
over the progress of the trial. United States v. Cohen, 
Dkt. Nos. 74-2026-2027-2065 (2d Cir. June 26, 1975). 
; Diners' also argues that the jury made an erroneous 
determination of plaintiffs' damages. The Court having found 


that the Jury's verdict was neither unsupported by the evidence 


nor against "the right and justice of the case," and no ob- 
jection having been taken to the Court's charge on damages, 
one of the alternative measures of damages being the damages’ 
awarded by the jury, this argument must be rejected. 

Finally, defendants contend that the plaintiffs' 
verdict on their counterclaims was against the weight of the 
evidence. The primary claim pressed on this motion is that 
plaintiffs maintained an interest in Traveico, Inc. ("Travelco"), 
undisclosed to defendants, in violation of the October 10, 1967 
agreement and their fiduciary responsibilities. At trial, ry 
the evidence produced on behalf of defendants tended to estak- 
lish that plaintiffs had egress peteR to Diners' sag aati 
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in the evel the bank loan was repaid. The Fugazy's were, 
also, officers atid directors of Travelco. ; 
Plaintiffs denied retaining any interest in Travelco 
“and testified that they had fully divested themselves of all 
.dtitetests, difect or indirect, ‘by October 30, 1967. “fvidencd. | 
* Tabecducea by plalaties tended to estdblish that the terms 


es 
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of the ‘fravelee transaction wefe disclosed to defendants. 

* further, they testified that the thanagement servites contract 
between Fugasy Travel Bureau and travelco and the nature of 
the business required the Fugazy's to remain officers ard 
directors of Travelco. They further testified, without 

‘ gontradioction, that they were officers and directors of 

thany Fugazy franchises and that this was known to defendants. 

tt is uhdisputed that the management services contract was 

Adselosed to defendants at the time of Diners! acquisition 

of Fugazy. 

The jury chose to believe plaintiffs. All the 
evidence was presented and counsel for defendants ably mece 
the same arguments to the jury as he now makes to this Court. 
iecoover, defendahts concede that the jury was correctly 
tharged on the law. Defendants bore the burden of perstiasion 
seal it aguas be said that the jury's verdict was without 
smoppere "an sha "bvidetica, The portion of. defendants’ motion = 
& new, ted on. their counterclaims is, accord- 
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the Court hag considered the other arguscuts 
defendants advance and finds defendants! contentions to be 
without merit. Therefore, the motions are in all res.ects 


denied. 


Tt is so ordered. ' 


Dated: September 23, 1975 
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ane ie Biewe., oh r) it . 
pT ing BN oe Te TH. phhers dhaii-not have filed any 
Hieah why eat buch rebtateat {on riggs na subsequent to 
4 Ot Sanuaty 1, 1968 and before January 1, 1969, 
then, provided there ate outstanding more 
* than. 96,006 shared bearing legend provided 
oa Bot 4h Beetion 10.1 (ce) hereof, the registered. 
ee Hoiderd: thotedt (But not ’less- than all of them) 
el fhayp at any tithe after danuary 1, 1969, notify 
yok 6. y  PaRers that they desire that Dihers file such 
ee “"* 4 tegistration statement, but only with respect 
ae ane ** ¢8 ali such shares then owned by all suéh ‘ 
Keldets, , Utiess Diners shall have received 
WM opinion from its counsel that ses gh on ga 
®# Hot réegtitred, of if Diners ehd @ll such 
aca tegistéred holders, oo proteeding ex~ 
ate * peddtiously ahd in good faith after sth: 
a notice,-tahtiot obtain from the Sectirities 
and sxchande Comtiigaion a "ho-action" letter 
with tespect to the sale of such shates, then 
Diherg shall promptly file a registration 
‘ statement and ude its best efforts to cause 
a such registtation statement to become effective. 
Dinets may include in such registration state~ 
ment such other of its securities as it may 
Gesire, ‘Anything to the contrary notwithstanding, 
Dinets need not file any such registration state- 
ment until 4¢ may lawfully use its regularly 
prepared Fiscal Agee end financial statements, 
as a‘bart of such registration statement. The 
notifying holders shall pay Diners in advance 
an amount suffiedent to reimburse Diners for 
one~half of ali registration fees, printing 
costs, auditing fees (but only in excess of 
notmal fees paid by Diners for its fiscal year 
end audit), legal fees and all other intidental 
otit=of-pocket expenses incurred in connection 
with such registration statement. 


rovidess ' 


2 piners' appears to argue that plaintiffs' contract 
claim was limited to Diners' failure to exercise 
- dts best efforts to cause the registration statement 
to become effective. It contends that the claim did 
not take the form in which it was submitted to the jury 
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until plaintiffs presented their rebuttal evidence. 

In fact, from the outset of the trial plaintiffs 
contended that Diners' breached the October 10, 1967 
agreement both in the failure to promptly file a 
registration statement and the failure to use its 

best efforts to cause the registration statement, 
ultimately filed, to become effective. In light 

of the numerous instances throughout the trial in 

which the contract claim was outlined by the plaintiffs 
and the Court, and Diners' agreement to the form of the 
special verdict submitted to the jury, Diners’ belated 
argument that only the failure to use “best efforts" 
was in issue must be deemed an afterthought. 


See amended answer filed Jannary 28, 1971 (70 Civ. 3064)). 
and answer and counteérclains filed January 15, 1973 
(74 Civ. 4324). 


The trial transcript does not reflect that defendants 
objected to the calling of Mr. Friedman. Defendants 
have applied to the Court to correct the record to 

note their objection. It is the Court's recollection 
that at a conference between counsel and the Court after 
the jury had left the courtroom, plaintiffs' counsel 
in@icated his intention to call an expert witness on 
his rebuttal case. Counsel for defendants objected 

to the calling of a witness not listed in the pre-trial 
order. The Court, after requiring plaintiffs’ counsel 
to name the rebuttal witness, overruled counsel's ob-~ 
jection and indicated he could testify. Mr. Friedman 
testified one week later. Inasmuch as the conference 
does not appear to have been transcribed, the record 

ds deemed corrected to reflect defendants’ objection 
and the Court's ruling. 


A-419 


PLAINTIFFS' NOTICE OF MOTION FIXING THE DATE FROM 


WHICH PRE-VERDICT INTEREST SHOULD BE COMPUTED 


UNITED STATLS DISTRICT COULT 


SOuTHiKN DISTRICT OF NEw YORK 


HARK & CO., INC., Gb als, 
Plaintiffs, 
e-against- 
THE DIWERS' CLUB, ItC., et 
Defendants, 


eacainste 
Consolidated Case 


72 Civ. 4324 


70 Civ. 3064 
(RJ) 
FUGAZY, et ano., 
NOTICE OF MOTTO: 
Plaintiffs, 


e-acainst-= 


‘THE DINENKS! CLUB, INC 


aq CO Bdinys 
Defendants, 
~against- 
MARK & CO., INC., et ale, 


Additional Defendants 
on the Counterclains. 


PLEASE TAKE NOTICE that, upon the annexed affidavit 
of Barry Ll. Fredericks, sworn to October 2, 1975S, the meno= 
jrandum of law submitted herewith, and all the pleadings and 
proceedings had herein, plaintiffs Otto Narx, Jp., doh Vs 
Summerlin, William D. Fugazy and Louis V.. Fugazy, by their 
undersicned attorneys, will move this Court, before the 
‘Honorable Robert J. Ward, United States Dictrict 


United States Courthouse, Foley Square, New York, 
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on Oetober 14, 1975, at 10:00 4.4.4, or as soon thereafter as 
eounsel ean be heard, for an order, pursuant to Seetion beoli 
of the New York Civil Practice Law and Rules, and Rule 56 of 
the Federal Rules of Civil Procedure, fixing September 1, 196y 
as the date from which preeverdict interest on the award ren- 
dered by the Jury on tay 26, 1975 in favor of plaintiffs and 
against the defendant Diners' Club, Inc. be computed, direct- 
ing that said interest be conputed at the rate of T-1/2 

per centum per annum from the date so fixed by the Court 
until Septeciber 1% Voie and further dirceetins that interest 
oe computed at the rate of 6 per centun per annun thereafter 


until the date of the verdict. 


October 2, 1975 


Ps 


fier of the Firn 
Attoene Plaintiffs 
12 Aveyue f the Americas 


Now York, New York 10019 
(212) 489-1504 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiffs, 
-against- 
THE DINERS' CLUB, INC., et Shas 
Defendants, 
-against- : Consolidated Case 
WILLIAM D. FUGAZY, et ano., : 72 Civ. 4324 
Third-Party Defendants. : 70 Civ. 3064 
seh i, eh ah pee aks a eC Se ee SES Ie x (RJW) 
WILLIAM D. FUGAZY, et ano., 
Plaintiffs, AFFIDAVIT 
-against- 
THE DINERS' CLUB, INC., et al., 
Defendants, 
-against- 
MARX & CO., INC., et al., 
Additional Lefendants 


on the Counterciaims.. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 

BARRY I. FREDERICKS, being duly sworn, deposes and 
says: 

1. I aman attorney duly admitted to practice in 
the Courts of the State of New York and in this District and 


am a member of the firm of Harris, Fredericks & Korobkin, 


attorneys for plaintiffs. I make this affidavit in support 
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of plaintiffs' motion for an order fixing September 1, 1969 
as the date from which pre-verdict interest should be computed 
on the sums awarded plaintiffs on account of defendant Diners' 
breach of contract and awarding interest at the legal rate of 
7-1/2 percent per annum from September 1, 1969 to September 1, 
1972 and 6 percent per annum thereafter. 
2. After trial of this action, which commenced 

on May 6, 1975 and was concluded on May 28, 1975, the jury 
returned a special verdict in plaintiffs' favor upon their 
claim that Diners' breached its contractual obligations to 


plaintiffs and awarded damages to plaintiffs as follows: 


Otto Marx, Jr. $240,000 
John V. Summerlin 44,000 
William D. Fugazy 124,500 
Louis V. Fugazy 124,500 


Defendant Diners' moved for judgment notwithstanding the 
verdict or, in the alternative, for a new trial or remittitur 
on plaintiffs' contract claim. The Court, on September 23, 
1975, denied Diners' motion. 

3. Pursuant to Section 5001 of New York's Civil 
Practice Law and Rules, interest on a jury's award in a breach 
of contract action is computed from the "earliest ascertain- 
able date" the breach existed. The "earliest ascertainable 
date" that Diners' breach existed was late August 1969. 
Plaintiffs introduced evidence at trial establishing that 
Diners' did not begin to prepare the registration statement 
until late July 1969, despite the fact that plaintiffs re- 
quested registration on April if, 1969 (P. Exhs. 27, 28; 
Tr. Asch 1167-69; Tr. Faunce 1707-08). Plaintiffs further 


established that had Diners proceeded expeditiously and done 


everything that it was supposed to do to cause the registra- 


= 
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tion statement to become effective, the registration state- 
ment would have become effective approximately 70 days after 
the original filing, i.e., August 29, 1369 (Tr. Friedman 
1744 - 48). 

4. Pursuant to Section 5004 of the Civil Practice 
Law and Rules and case law interpreting that section, pre- 
verdict interest on plaintiffs' breach of contract claim 
should be computed at the legal rate of 7-1/2 percent per 
annum from September 1, 1969 to September 1, 1972 and 6 per- 
cent per annum thereafter. 

5. Based on the foregoing, it is respectfully 
submitted that pre-verdict interest be computed from Septem- 
ber 1, 1969, at the legal rate of 7-1/2 percent per annum 
from September 1, 1969 to September 1, 1972 and 6 percent per 


annum thereafter. 


S/ Barry I. Fredericks 
Barry I. Fredericks 
Sworn to before me this 


2nd day of October, 1975 


S/ Myrtle 5, fan 
Notary Public 
Myrtle B. Lang 

Notary Public, State of New York 

No. 41-2249350 
Qualified in Queens County 
Certificate filed in New York County 
Commission Expires March 30, 1972. 


STATL OF NEW YORK ) 


COUNTY OF NES vor ) 


MARY-ROSE SMITH, being duly sworn, deposes and says: 
Geponent is not a party to the action, is over 18 years of ace 
and resides at 333 West 86th Street, New York, New York 10024. 
On October 2nd, 1975, deponent served the within NOTICE OF MOTIOx 
AND SUPPORTING AFFIDAVIT upon Hardee, Barovick, Konecky & Braun, 
Esqs., attorneys for defendant The Diners' Club, Inc. in this 
action, at One Dag Hammarskjold Plaza (3lst Fl.), New York, New 
York 10017 the address designated by said attorneys for that 
purpose by depositing a true copy of sare enclosed ina post- 
paid properly addressed wrapper, in an official depositiory under 
the exclusive care and custody of the United States Postal Servic 
within the State of New York. 

a 


ihdepch tee i nA ol. wlbo 
Mary-Rose Smith Smith 


Sworn to before me on this 


oy of Chee Me 
nite K7 
FES ast 


Cert. Fed in ee 
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MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION VU 
THAT PRE-VERDICT INTEREST BE COMPUTED 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO, INC., et ali, 


7 Page OT ¥ 
THE DINERS' CLUB, INC., et 


-against- 


WITT.TAM TP) RIICAZY + > 5, 
WILLIAM D. FUGAZY, et ano., 


y Defendants 
yy oe ie te ee Sh ee 
WILLIAD PUGAZ e anc 70 - 
WILLIAM D. FUGAZY, et ano., 70 Civ. 3064 


Plaintiffs 


> 
-against- 
are see ; = NC H 
THE DINERS' CLUB, NOs, ie ad 
lefendants, 
-against- 
MARY ra 
MARX & CO., , €G: ‘alos; 
‘ 
AG 
on 


OLWINE, CONNELLY, CHASE. O DONNELL & WEYHER 


299 PARK AVENUE. NEW YORK,NY 10017 


ns i Aine, Ss 
/ / 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


en eee a 


MARX. “& CO., .INC.5 ef €1.5 
Plaintiffs, 
- against - 
THE DINERS* CLUB, INC... 60 al. 5 


Defendants, 


WILLIAM D. FUGAZY, et ano., 


Third-Party Defendants. 


Plaintiffs, 
— against - 
THE DINERS* CLUB, “INC.., \et al.., 
Defendants, 
- against - 
MARX & CO., INC., et al., 


Additional Defendants on 
the Counterclaims. 


Se a a a a 


REPLY MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' MOTION FOR PRE-VERDICT 
INTEREST ON THE JURY'S AWARD 


COMPUTED FROM SEPTEMBER 1, 1969 


ae 


. 


:Consolidated Case 


V2 Civ 


7O Civ. 
(RJW) 


4324 


3064 


MN 
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Preliminary Statement 


This memorandum is submitted on behalf of plain- 
tiffs Otto Marx, Jr., John V. Summerlin, Jr., William D. 


Fugazy and Louis V. zy in reply to defendant Diners' 


unsupported contentions that the recovery of pre-verdict 


interest on the jury's breach of contract award to plain- 


et 
pu 
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matter of judicial discretion and that, exer- 
cising such discretion, the Court should deny interest in 


the instant case on considerations of "fundamental fair- 


finding that Diners breached paragraph 10.2(b) of the 


October 10, 1967 Acquisition Agreement and this Court's 


denial in all respects of defendants' motions for, inter 


= 

fs 
ct 
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alia, judgment not nstanding the verdict with respect 


to plaintiffs' contract claim. Most significantly, they 


fly in the face of the controlling statutory mandate of 


CPLR § 5001 that pre-verdict interest is to be recovered 
as a mat 


of performance of a contract. 


ter of right on sums awarded 
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POINT I 


AS A MATTER OF LAW, PLAINTIFFS 
ARE ENTITLED TO PRE-VERDICT 
INTEREST ON THE JURY'S AWARD 


Under Section 5001 of the New York Civil Prac- 
tice Law and Rules, pre-verdict interest* is recoverable 
as a matter of right** "upon a sum awarded because of a 
preach of performance of a contract" and is to be com- 
puted from the “earliest ascertainable date the cause of 
action existed." NYCPLR § 5001(a), (b) (McKinney 1963); 


Rock Properties Corp., v. Hartford Fire Ins. Co., 312 F. 


Supp. 342, B48 (S.D.N.Y. 1970); DeLong Corp. v. Morris 


* Defendant Diners ciaims that plaintiffs are not en- 
titled to interest prior to the entry of judgment. 
New York statutory law provides, however, for interest 
as a matter of right from the date the cause of action 
existed to verdict and from verdict to date of judg- 
ment. NYCPLR §§ 5001, 5002 (McKinney 1903). 


**¥That plaintiffs in the instant case did not request the 
jury to fix th: date from which pre-verdict interest on 
the jury's award is to be computed does not constitute a 
waiver of the right to interest. Pursuant to CPLR §. 
5001(c), the court upon motion is charged with fixing 
the date from which pre-verdict interest is to be com- 
puted. Julien J. Studley, Inc. v. Gulf O11 Corp., 425 
F.2a 947, 949 (2d Cir. 1969). In fact, interest must 
be awarded even if it is not demanded in the complaint. 
First National Bank of Hollywood v. American Foa:: Rubber 
Corp., 309 F. Supp. 545 (S.D.N.Y. 1969); D'Angelo v. 
State, 200 Mise. 657, 106 N.¥.S.2d 356 (Ct. C1. 1950). 
In any event, the ad damnum clauses of both the Marx and 


Fugazy complaints pray for such other, further and differ- 
ent relief as the court deems just and proper and the ad 


damnum clause in the Fugazy complaint specifically asks 
lor anterest.. 
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Knudsen Co., 14 N.¥.2d 346, 251 N.Y¥.S.2d 657, 200 N.E.2d 


oq 358 (Ot. Cl. 1990). 

In an effort to evade this statutory mandate, 
Diners asserts that CPLR § 5001 "applies only to state 
court actions and cases in federal courts where jurisdic- 
tion is based upon diversity of citizenship" (Diners! 
Memorandum of Law at 3). The thrust of its contention 
is that the jurisdictional allegation in the omen, 


rather than the substance of the right sued upon, deter- 


mines whether federal or state law applies. 
tion is erroneous and in contravention of the doctrine set 


down in Erie RR. v. 


Tompkins, 304 U.S. 64 (2936) 
"It has frequently been stated that 

the Erie doctrine requires the federal 
courts to apply state law in diversity 
cases and that the doctrine has no app 
cation in actions in the federal court 
on some other jurisdictional grounds. 
While this is true in a vast number of 
cases, it is not a completely accurate 
statement of the law. The law to be 
applied is keyed to the nature of the 
issue before the court; if non-federal, 
state substantive law is applied; if a 
federal matter is before the court, fed- 
eral law will be applied." 1A J. Moore 
Federal Practice ¢ 0.30513] at 3052-53 
(2d Bd. 1974). 


Thus, in order to warn those who would rely upon labels 


such as "diversity," the Second Circuit stated in Maternally 
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Yours, Inc. v. Your Maternity Shop, Inc., 234 F.2d 538, 


S40 n.i (2d Cir. 1956): 
".,.[DJespite repeated statements im- 
plying the contrary, it is the source of 
the right sued upon, and not the ground on 
which federal jurisdiction over the case is 
founded which determines the governing law 
Thus the Erie doctrine applies, whatever the 
ground for federal jurisdiction, to any 
issue or claim which has its source in state 
law." 
At trial, plaintiffs clearly proved and the jury 
found that Diners breached its contract to promptly file 
a registration statement covering the restricted Diners’ 
Common Stock held by plaintiffs and to use its best efforts 
to cause the registration statement to become effective -- 
a cause of action clearing having its source in state law.* 
CPLR § 5001 is applicable to plaintiffs' breach of contract 
cause of action in this Court, whether the Court*s juris- 


diction over the cause of action is founded on diversity 


of citizenship or otherwise. Plaintiffs are therefore 


* The cases cited by Diners (Diners' Memorandum of Law 
at 3-4) for the proposition that the awarding of pre- 
judgment interest in this case is a matter of federal 
law are clearly inapposite. In each case, pre-judgment 
interest was sought upon sums awarded because of viola- 
tions of the federal securities laws --‘claims created 
and controlled exclusively by federal law -- and not, 
as here, upon sums awarded because of a clear-cut breach 
of contract. 
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entitled to recover pre-verdict interest as a matter of 
right.* 

Moreover, even if the awarding of pre-verdict 
interest were discretionary in the instant case, Diners’ 
latest appeal to the Court amounts to nothing more than 
a rehash of unsupported contentions and accusations** pre- 
sented at trial and in its motion for judgment notwith- 
standing the verdict. These contentions and accusations 


were rejected by the jury and by the Court. 


of the funds upon which the 
a is irrelevant to the issue 
are entitled to pre-verdict in- 
Studieys 1 


supra, ple, “Second Cire 
district s denial of interest to plaintiff based 
on considerations of fundamental fairness since "Gulf 
had not had the use of the money to which Studley was 
entitled," holding that "the New York sta i 

4nterest as a matter of right in cases [f 
contract]." 452 F.ed at 949-50. (Emphas 


**¥Diners argues that plaintiffs delayed in the pro 
cution of their lawsuit and that, as a result 
woulda be unfair to award interest to plaintif 
September 1, 1969. Diners conveniently overlook 
the fact that plaintiffs are entitled to interes 
a matter of right from the time the cause of ai 
existed. In any event, any delay in the progres 
this lawsuit resulted from Diners' never-ending af 
for discovery. For example, Diners first took the 
tion of William Fugazy on July 22, 1971 and proceeded 
to take his deposition eight times pefore finally finish- 
ing on July 3, 1974. 
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Considerations of "fundamental fairness" mili- 
tate in favor of the plaintiffs. The record is clear 
that, in breach of its contractual obligation, Diners did 
nothing to bring about effective registration of plain- 
tiffs' restricted Diners' Common Stock. Furthermore, 
this Court found, based upon all the facts introduced at 
trial, that the "jury could have reasonably concluded 
that Diners’ acted in bad faith and thereby prevented 
or hindered performance of the conditions precedent in 
order to avoid its obligation to file a registration 
statement." (Opinion of Judge Ward dated September 23, 
L975 at 6)... After sonstiderin 
found that plaintiffs were damaged in the amount of 
$533,000 -- a substantial amount to which plaintiffs were 


entitled from the end of August 1969 and which they would 


have had at their disposal but for Diners' breach of per- 


formance. 


a 
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POINT II 


UNDER CPLR § 5001, PLAINTIFFS ARE 
ENTITLED TO PRE~VERDICT INTEREST 
COMPUTED FROM SEPTEMBER 1, 1969 


Diners' make-shift arguments in opposition to 
fixing September 1, 1969 as the date from which pre-ver- 
dict interest is to be computed are in direct conflict 
with the express language of § 5001 and the long-standing 
judicial recognition that "the broad purposes sought to 
be accomplished by § 5001 are best served by a Kieethie, 
common sense approach to the question of when the cause 
of action initially arose."* Collier v. Granger, 258 F. 
Supe. Firs 729 CSNY, 1966) 

The jury may not have specified in its verdict 
the exact. date from which interest is to be computed, but 


the evidence introduced at trial and the amount of the 


jury's award** clearly supports a finding that, had Diners 


* The directive of NYCPLR § 5001(b) is aimed at "giving 
the plaintiff the most favorable basis for determining 
the accrual date of his cause of action for purposes of 
computing interest." Weinstein, Korn & Miller, 5 New 
York Civil Practice §) 5001.10 at 50=29 €1974). 


#*Diners' speculation that "the jury, in reaching its ver- 
dict, [may have] made an allowance for interest on its 
own" (Diners' Memorandum of Law at 7), can be rejected 
out of hand. It is not the function of the jury to com- 
pute interest. The purpose of the revision to § 5001(c) 
providing that the clerk of the court, and not the jury, 
is responsible for adding interest to the verdict, was 
to eliminate the problem of determining whether the jury 


(continued) 
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not breached its contractual obligation, the registration 
statement would have become effective by the end of August 
1969.* 

Furthermore, there is no merit to Diners' con- 
tention that the jury's verdict is so fatally unclear with 
respect to the date from which damages were awarded that 
interest "is to be awarded from the date of commencement 
of the action, and from no earlier date." (Diners' Memo- 


randum of Law at 7) The mandate of § 5001(b) is clear -- 


"interest shall be computed from the earliest ascertain- 


able date the cause of action existed." Computing in- 
terest from the date of commencement of the action is a 
resort to be employed only when it is im- 


possible for the Court to ascertain any earlier date. ** 


award included any amount for interest. Julien J. 
Studley, Inc. v. Gulf 012 Corp., supra at 950; Weinstein, 


Korn & Miller, 5 New York Civil Practice, § 5001.14 (1974). 


* See Memorandum in Support of Plaintiffs' Motion at 5-7. 


**If the cases cited by Diners (Diners' Memorandum of Law 
at 7-8) stand for anything, they stand for the proposi- 
tion that where it is impossible to ascertain the date 
from which the cause of action existed or any reasonable 
intermediate date -- either because plaintiff failed to 
introduce at trial any proof as to the date of the breach 
of contract or the court, by putting itself in the posi- 
tion of the jury, cannot determine which items of damages 
were included in the jury's award -- then the date of 
commencement of the action should be used as the out- 
side date in computing interest. Here, plaintiff: in- 
troduced substantial evidence that the registration state- 
ment should have become effective by the end of August 


(continued) 
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Mathis v. Matthews, 39 N.Y.S.2d 242 (Sup. Ct. 1943). 


Where, as here, it is obvious from the testimony of plain- 
tiffs' expert witness, Stanley Friedman, and the exhibits 
introduced at trial, that plaintiffs' breach of contract 
cause of action existed as of September 1, 1969, pre- 


verdict interest must be computed from that ascertainable 


date.* Pierce v. Richard Ellis & Co., 62 Misc.2d 771, 


StO NiY.S.2d 266 (NYGG.. Civ. Ct. 1970). 


1969 and the only items of damages included in the jury's 
award were the damages for Diners' breach of paragraph 
10.2(b) of the October 10, 1967 Acquisition Agreement. 


There clearly is no merit to Diners' contention that the 
policy behind the allowance of pre-verdict interest dic- 
tates that May 1975 -- the month of trial -- be fixed 
for the computation of interest. In paragraph 11(h) of 
both the Marx and Fusazy complaints, plaintiffs pleaded 
and put Diners on notice that they intended to prove 
that Diners failed to use its best efforts to cause the 
registration statement to become effective. 
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POINT III 


PLAINTIFFS, AS "THE PREVAILING 
PARTY" UNDER FRCP 54(d), ARE 
ENTITLED TO RECOVER THEIR COSTS 


Rule 54(d) of the Federal Rules of Civil Pro- 
cedure provides in pertinent part that "costs shall be 


allowed as of course to the prevailing party unless the 


- court otherwise directs...." 


Since plaintiffs recovered on their breach of 
contract claim, they are “the prevailing party," irrespec- 
tive of the fact that they did not sustain all of their 
claims. In Ryan v. Arabian American Qi] Co., 18 F.R.D. 
206, 207 (S.D.N.Y. 1955), the court stated: 

"...since plaintiff recovered a judg- 


ment he is the prevailing party, even 
though he failed to sustain all his claims. 


Accord, Simmons v. American Export Lines, Inc., 26 F.R.D. 
2 (S.D.NSY, 2960), 

Diners claims, however, that since plaintiffs 
recovered on one of three causes of gut iea: costs should 
be apportioned accordingly. As was made clear in Sperry 
Rand Corp. v. A-T-0O, Inc., 58 F.R.D. 132, 135 (E.D. Va. 
1973), costs should not be apportioned between parties 
according to the claims presented at trial: 


“It is the defendants' position 
that ... since the plaintiff prevailed 
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on one claim and not on another, the 
Court should declare there to be no 
prevailing party. The defendants’ 
argument is patently specious and war- 
rants but brief discussion: a party 
in whose favor judgment is rendered is 
the prevailing party, regardless of 
whether he sustains his entire claim 
or only a part thereof." 


Defendants also claim that Continental Insurance 
Company, Continental Corporation and Diners World Travel 
are entitled to costs. Defendants Continental Insurance 


Company, Continental Corporation and Diners World Travel 


cannot be considered "prevailing parties," under FRCP 54(d), 


since each was inextricably linked with Diners, the party 
liable on the breach of contract cause of action. At the 
time of the breach, Continental Corporation was the hoid- 
ing company of Continental Insurance, which owned outright 
34% of Diners' Common Stock and Diners World Travel was a 
wholly-owned subsidiary of Diners. The relationship be- 
tween these companies is highlighted by the fact that the 
chief operating officers of Continental were directors of 
Diners. J. Victor Herd was chairman of the board of .Con- 
tinental Corporation and Continental Insurance and a direc- 
tor of Diners (Trial Transcript Herd 1228, 1230); Harold 
_E. Johnson was executive vice president of Continental . 
Insurance and a director of Diners (Trial Transcript Johnson 
1184, 1186). It must be remembered that it was Mr. Johnson 


who in a note to Mr. Herd dated April 24, 1969 stated that 


13 
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his reaction was to do nothing with respect to plaintiff 
Otto Marx's request for registration (Plaintiffs' Exhibit 
29). See Opinion of Judge Ward dated September 23, 1975 


at 3-4. 


Conclusion 


Accordingly, plaintiffs are entitled, as a 
matter of law, to interest on the jury's award from 
September 1, 1969, the earliest ascertainable date their 
breach of contract cause of action existed, at the rate 


of 7-1/2% per annum until September 1, 1972, and at the 


= 3 
rate of 6% per annum thereafter. In addition, plaintiffs 


are entitled to their costs. 


October 14, 1975 
Respectfully submitted, 


HARRIS, FREDERICKS & KOROBKIN 
Attorneys for Plaintiffs 

1271 Avenue of the Americas 
New York, New York 10019 


OLWINE, CONNELLY, CHASE, 
O'DONNELL & WEYHER 

299 Park Avenue i 

New York, New York 10017 


Of Counsel 


 ¢- 
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AFFIDAVIT IN SUPPORT OF PLAINTIFFS' 
i MOTION FOR PRE-JUDGMENT INTEREST 


UNITED STATES DISTRICT COURT 
. SOUTHERN DISTRICT OF NEW YORK 


MARX & CO...; INC.) Stvale,; 


at 


Plaintiffs, CONSOLIDATED 
ACTION 
-against- 
THE DINERS' CLUB, INC., et al., 70 Civ. 3064 


(Judge Ward) 
ee ae Defendants, 


“ 


F.T. VENTURES, INC., 


Additional Defendant, AFFIDAVIT IN SUPPORT 
OF PLAINTIFFS' MOTION 
WILLIAM D. FUGAZY and LOUIS V. FUGAZY, FOR PRE-JUDGMENT 
INTEREST _ 


Third Party Defendants. 


WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 
Plaintiffs, 
-against- 72 Cav. 4324 
“THE DINERS’ CLUB, INC., et al, 
sb tadularniai, 
MARX RiCOss. BNC py Et adel, 


i! Additional Defendants 
yj On the Counterc/} aims. 


: STATE OF NEW YORK ) 
y )SS..% 
COUNTY OF NEW YORK ) 
BARRY I. FREDERICKS, being duly sworn, deposes and says: 
1. I am a member of the Bar of this Court and a member 
of the firm of Harris, Fredericks & Korobkin, attorneys for the 
' above-na.ued plaintiffs and as such am fully familiar with all the 
facts and circumstances set forth herein. 
2. This affidavit is made in support of plaintiffs’ 
request for pre-judgment interest. Plaintiffs have submitted 


memoranda in support of this motion in addition to this affidavit. 


ve 
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3. On May 28, 1975 the jury in the above-entitied 


action returned a verdict in favor of the plaintiffs on 
plaintiffs’ claim that the defendant Diners' Club had breached 
its contractual obligation to promptly file a registration 
statement for the restricted shares of Diners' stock held 
by the plaintiffs and to use their best efforts in causing 
said registration to become effective. The contractual 
obligation which the jury found that the Diners' Club breached 
is to be found in Section 10.2(b) of the Purchase Agreement 
between the plaintiffs and the defendant Diners' Club (see 
Pages 8 and 9 of plaintiffs’ eecnded complaint annexed as 
Exhibit 1 to the defendants’ opposing papers). The jury 
awarded plaintiffs cumulative damages in the amount of 
$533,000 to be allocated among the various plaintiffs. 

4. §5001 of the New York Civil Practice Law and 
Rules expressly provides for pre-judgment interest in an 
action for breach of contract. Specifically, a detailed 
discussion of §5001 and its impact on the instant motion 
is set forth at length in the memoranda accompanying the 
instant motion and no useful purpose would be served by 
repeating same here. 

5. Defendants’ opposition to plaintiffs' motion 
is based upon the claims that the defendants purchased 
"a bankrupt company" and "suffered losses of $30,000,000 
as a result of the operations of Fugazy Travel Bureau between 
1967 and 1970"; and “the enormous expenses which Diners’ 
has been put to in defending" this action. These arguments 
by defendants’ counsel can only be viewed as an exercise in re- 


petition, for they are the very same arguments that counsel 


made in the opening statement to the jury; in his closing 


Statement to the jury; his oral arguments for judgment, not- 
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withstanding the verdict; in his written motions, notwithstanding 


the verdict. The jury and the court have continuously rejected 
the defendants' pleas, and for the plaintiffs to again respond 
to these arguments would only result in an unnecessary boon to 
the Xerox Company and an ecological waste of paper. 

6. The sum and substance of plaintiffs' motion is for 


pre-judgment interest based upon the jury's award to plaintiffs 


of substantial damages based upon an action for breach of contract. 


Thus, aS a matter of law, plaintiffs are entitled to interest 
from the earliest ascertainable date therein. From the testimony 
at the trial the earliest ascertainable date for the computation 
of interest is August 29, 1969. The plaintiffs are seeking 
interest from September 1, 1969. Therefore, plaintiffs’ motion 
is properly made and should be granted. 

WHEREFORE, deponent prays that plaintiffs' motion for 


pre-judgment interest should be in all respects granted. 


Sworn to before me this 


U3th dayof October, 1975. 


i RTLE B, LANG 
Nofary Public, State of New York 
No. 41~2249350 
Qualified in Queens County 
Cert. Filed in New York County 
Commission Expires March 30, 1977 


AY 
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; 
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REPLY MEMORANDUM ‘IN SUPPORT OF PLAINTIFFS' 
MOTION FOR PRE-JUDGMENT INTEREST. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ay eel ny eh a a lcm aah ol ae 
MARX & CO, ING... etal. , 
Plaintiffs, 
-against- 
THE DENERS’ CLUB, INC... et) al... 
Defendants, 
-against-— 
WILLIAM D. FUGAZY, et ano., 
Third-Party Defendants. 
Ba Aletha ae EA ec ea M  se Me ma lee al x 
WILLIAM 'D..| PUGAGY, eC \ano..., 
Plaintitrs; 
-against- 
THE DINERS' CLUB, INC., et al., 
Defendants, 
-against- 
MARX & CO., INC., et al., 
Additional Defendants 
on the Counterclaims. 
Stag og ule ae Nl ‘ 


REPLY MEMORANDUN IN SUPPORT OF 


Consolidated Case 
(2) Cave A324 


70 Civ. 3064 
(RJW) 


PLAINTIFFS' MOTION FOR PRE-VERDICT 


INTEREST ON THE JURY'S AWARD 
COMPUTED FROM SEPTEMBER 1, 1969 


OLWINE, CONNELLY, CHASE. ODONNELL & WEYHER 


Z29RB PARK AVENUE. NEW YORK, N.Y. 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Pe Se a ate eee inh nh ED Meret a pean eed eeen ened alte see een ax 
MARX & CO., INC., et al., 5 
Plaintiffs, : 
~- against ~- : 
THE DINERS” CLUB, INC.., 6b. al., 3 
Defendants, : 
- against - : 
WILLIAM D. FUGAZY, et ano., iensalidaved Case 
Third-Party Defendants. : 72 Civ. 4324 


ON as cere a ie eel Ae teal ae X 70 Civ. 3064 
(RJW) 

WILLIAM D. FUGAZY, et ano., 

PlaintvitTs:, : 


— against - 


ae 


THE DINERS” CLUB, INC., €t\al.., 
Defendants, : 
— against 
MARA SCO.) TNC 0 et ak. s : 


Additional Defendants «1 
the Counterclaims. 


REPLY MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' MOTION FOR PRE-VERDICT 
INTEREST ON THE JURY'S AWARD 
COMPUTED FROM SEPTEMBER 1, 1969 
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Preliminary Statement 

This memorandum is aon ree on behalf of plain- 
tiffs Otto Marx, Jr., John V. Summerlin, Jr., William D. 
Fugazy and Louis V. Fugazy in reply to defendant Diners’ 
unsupported contentions that the recovery of pre-verdict 
interest on the jury's breach of contract award to plain- 
tiffs is a matter of judicial discretion and that, exer- 
ehitine ene discretion, the Court should deny interest in 
the instant case on considerations of "fundamental fair- 
ness." 

These contentions disregard the jury's. explicit 
finding that Diners breached paragraph 10.2(b) of the 
October 10, 1967 Acquisition Agreement and this Court's 
denial in ¢1ll respects of defendants' motions for, inter 
alia, judgment notwithstanding the verdict with respect 
to plaintiffs' contract claim. Most significantly, they 
fly in the face of the controlling statutory mandate of 
CPLR § 5001 * hat pre-verdict interest is to be recovered 


as a matter of right on sums awarded because of a breach 


of performance of a contract. 
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POINT I 
AS A MATTER OF LAW, PLAINTIFFS 
ARE ENTITLED TO PRE-VERDICT 
INTEREST ON THE JURY'S AWARD 
Under Section 5001 of the New York Civil Prac- 
tice Law and Rules, pre-verdict interest*® is recoverable 
as a matter of right** “upon a sum awarded because of a 
breach of performance of a contract" and is to be com- 
puted from the "earliest ascertainable date the cause of 
action existed." NYCPLR § 5001(a), (b) (McKinney 1963); 


Rock Properties Corp., v.. Hartford Fire Ins. Co. 312 Fh. 


Supp. 341, 348 (S.D.N.¥. 1970); DeLong Corp. v. Morris 


* Defendant Diners ciaims that plaintiffs are not en- 
titled to interest prior to the entry of judgment. 
New York statutory law provides, however, for interest 
as a matter of right from the date the cause of action 
existed to verdict and from verdict to date of judg- 
ment. NYCPLR §§ 5001, 5002 (McKinney 1963). 


**That plaintiffs in the instant case did not request the 
jury to fix the date from which pre-verdict interest on 
the jury's award is to be computed does not constitute a 
Waiver of the right to interest. Pursuant to CPLR § 
5001(c), the court upor. motion is charged with fixing 
the date from which pre-verdict interest is to be com- 
puted. Julien J. Studley, Ine. Vv. Gulf O11. Corp., 425 
F.2d 9U7, G49 (2d Cin. 1969). In fact, interest must 
be awarded even if it is not demanded in the complaint. 
First National Bank of Hollywood v. American Foan Rubber 
Corp., 309 F. Supp. 545 (S.D.N.¥. 1969); D'Angelo v. 
State, 200 Misc. 657, 106 N.Y.S.2d 358 (Ct. Cl. 1950). 
In any event, the ad damnum clauses of both the Marx and 
Fugazy complaints pray for such other, further and differ- 
ent relief as the court deems just and proper and the ad 
damnum clause in the Fugazy complaint spedifically asks _ 
for interest. 
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Knudsen Co., 14 N.¥.2a 346, 251 N. 2d 657, 200 N.E.2d 


557 (1964); D'Angelo v. State, 200 Misc. 657, 106 N.Y.S. 
2a 358 (Ct. Cl. 1950). 


In an effort to cvade this statutory mandate, 
Diners asserts that CPLR § 5001 "applies only to state 
court actions and cases in federal courts where jurisdic- 
tion is based upon diversity of citizenship" (Diners' 
Memorandum of Law at 3). The thrust of its contention 
is that the jurisdictional allegation in the eonsiaint’, 
rather than the substance of the right sued upon, deter- 
mines whether federal or state law applies. Diners' posi- 
tion is erroneous and in contravention of the doctrine set 
down in Erie RR. v. Tompkins, 304 U.S. 64 (1938): 


"Tt has frequently been stated that 
the Erie doctrine requires the federal 
courts to apply state law in diversity 
eases and that the doctrine has no appli- 
cation in actions in the federal courts 
on some other jurisdictional grounds. 
While this is true in a vast number of 
cases, it is not a completely accurate 
statement of the law. The law to be 
applied is keyed to the nature of the 
issue before the court; if non-federal, 
state substantive law is applied; if a 
federal matter is before the court, fed- 
eral law will be applied." 1A J. Moore, 
Federal Practice q 0.305[3] at 3052-53 
(2@ Ed. 1974). 


Thus, in order to warn those who would rely upon labels 


such as "diversity," the Second Circuit stated in Maternally 
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Yours, Inc. v. Your Maternity Shop, Inc., o34 ¥.2a 536, 


G40 n.1, (2d Cir. 1956): 
"...[DJespite repeated statements im- 
plying the contrary, it is the source of 
the right sued upon, and not the ground on 
which federal jurisdiction over the case is 
founded which determines the governing law 
Thus the Erie doctrine applies, whatever the 
ground for federal jurisdiction, to any 
issue or claim which has its source in state 
law." 
At trial, plaintiffs clearly proved and the jury 
found that Diners breached its contract to promptly five 
a registration statement covering the restricted Diners' 
Common Stock held by plaintiffs and to use its best efforts 
to cause the registration statement to become effective -- 
a cause of action clearing having its source in state law. * 
CPLR § 5001 is applicable to plaintiffs' breach of contract 
cause of action in this Court, whether the Court's juris- 


@iction over the cause of action is founded on diversity 


of citizenship or otherwise. Plaintiffs are therefore 


* The cases cited by Diners (Diners' Memorandum of Law 
at 3-4) for the proposition that the awarding of pre- 
judgment interest in this case is a matter of federal 
law are clearly inapposite. In each case, pre-judgment 
interest was sought upon sums awarded because of viola- 
tions of the federal securities laws -- claims created 
and controlled exclusively by federal law --.and ae 
as here, upon sums awarded because of a clear-cut breach 
of contract. 
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entitled to recover pre-verdict interest as a matter of 


- 


right.* 

Moreover, even if the awarding of pre-verdict 
interest were discretionary in the instant case, Diners' 
latest appeal to the Court amounts to nothing more than 
a rehash of uz. ported contentions and accusations** pre- 
sented at trial and in te motion for judgment notwith- 
standing the verdict. These contentions and accusations 


were rejected by the jury and by the Court. 


* Whether Diners had use of the funds upon which the 
jury's verdict is based is irrelevant to the issue 
of whether plaintiffs are entitled to pre-verdict in- 
terest. in dulien J. Studley, ine, v. Guif O11 Corp., 
supra, for example, the Second Circuit reversed tne 
district court's denial of interest to plaintiff based 
on considerations of fundamental fairness since "Gulf 
-had not had the use of the money to which Studley was 
entitled," holding that "the New York statute provides 
interest as a matter of right in cases [for breach of 
contract]." 452 F.2d at 949-50. (Emphasis Added). 


**Diners argues that plaintiffs delayed in the prose- 
cution of their lawsuit and that, as a result, it 
would be unfair to award interest to plaintiffs from 
September 1, 1969. Diners conveniently overlooks 
the fact that plaintiffs are entitled to interest as 
a matter of right from the time the cause of action 
existed. In any event, any delay in the progress of 
this lawsuit resulted from Diners' never-ending affinity 
for discovery. For example, Diners first took the deposi- 
tion of William Fugazy on July 22, 1971 and proceeded 
to take his deposition eight times before finally finish- 
ing on July 3, 1974. 


Considerations of "fundamental fairness" mili- 
tate in favor of the plaintiffs. The record is clear 
that, in breach of its contractual obligation, Diners did 
nothing to bring about effective registration of plain- 
tiffs' restricted Diners' Common Stock. Furthermore, 
this Court found, based upon alu the facts introduced at 
trial, that the "jury could have reasonably concluded 
that Diners' acted in bad faith and thereby prevented 

or hindered performance of the conditions precedent in 


,order to avoid its obligation to file a registration 


statement." (Opinion of Judge Ward dated September 25 
1975 at 6). After considering all the evidence, ths juny 


Lf 


found that plaintiffs were damaged in the amount of 

$533,000 -~ a substantial amount to which plaintiffs were 
entitled from the end of August 1969 and which they would 
have had ut their disposal but for Diners' breach of per-— 


formance. 
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POINT II 


UNDER CPLR § 5001, PLAINTIFFS ARE 
ENTITLED TO PRE-VERDICT INTEREST 
COMPUTED FROM SEPTEMBER 1, 1969 

Diners' make-shift arguments in opposition to 
fixing September 1, 1969 as the date from which pre-ver- 
dict interest is to be computed are in direc: conflict 
with the express language of § 5001 and the long-standing 
judicial recognition that "the broad pu:poses sought to 
be accomplished by § 5001 are best served by a iiexible, 
common sense approach to the question of when the cause 
of action initially arose."* Collier v. Granger, 258 F. 
Supp. 717, 7E9 CS. DiNsy.. 2966). 

The jury may not have specified in its verdict 
the exact date from which interest is to be computed, but 
tthe evidence introduced at trial and the amount of the 
jury's award** clearly supports a finding that, had Diners 
* The directive of NYCPLR § 5001(b) is aimed at "giving 

the plaintiff the most favorable basis for determining 
the accrual date of his cause of action for purposes of 
computing interest." Weinstein, Korn & Miller, 5 New 
York Civil Practice J 5001.10 at 50-29 (1974). 

**Diners' speculation that "the jury, in reaching its ver- 
dict, [may have] made an allowance for interest on its 
own" (Diners' Memorandum of Law at 7), can be rejected 
out Of hand. at as not the function of the jury, to).con-— 
pute interest. The purpose of the revision to § 5001(c) 
providing that the clerk of the court, and not the jury, 
is responsible for adding interest to the verdict, was 


to eliminate the problem of determining whether the jury 
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not breached its contractual obligation, the registration 
statement would have become effective by the end of August 
1969.* 

Furthermore, there is no merit to Diners' con- 
tention that the jury's verdict is Se fatally unclear with 
respect to the date from which damages were awarded that 
interest "is to be awarded from the date of commencement 
of the action, and from no earlier date." (Diners' Memo- 
randum of Law at 7), The mandate of § 5001(b) is clear -- 


“interest shall be computed from the earliest ascertain- 


able date the cause of action existed." Computing in- 
terest from the date of commencement of the action is a 
measure of last resort to be employed only when it is im- 


possible for the Court to ascertain any earlier date. ** 


award included any amount for interest. Julien J. 
Studley, Inc. .v. Gulf011 Corp., supra at 950; Weinstein, 


Korn & Milier, 5 New York Civil Practice, § 5001.14 (1974). 


* See Memorandum in Support of Plaintiffs' Motion at 5-7. 


**If the cases cited by Diners (Diners' Memorandum of Law 
at 7-8) stand for anything, they stand for the pruposi- 
tion that where it is impossible to ascertain the date 
from which the cause of action existed or any reasonable 
intermediate date -- either because plaintiff failed to 
introduce at trial any proof as to the dave of the breach 
of contract or the court, by putting itself in the posi- 
tion of the jury, cannot determine which items of damages 
were included in the jury's award -- then the date of 
commencement of the action should be used as the out- 
side date in computing interest. Here, plaintiffs in- 
troduced substantial evidence that the registration state- 
ment should have become effective by the end of August 


(continued) 
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Mathis v. Matthews, 39 N.Y.S.2d 242 (Sup. Ct. 1943). 
Where, as here, it is obvious from the testimony of plain- 
tiffs' expert witness, Stanley Friedman, and the exhibits 
introduced at trial, that pilaintiffs' breach: of- contract 
cause of action existed as of September 1, 1969, pre- 


verdict interest must be computed from that ascertainable 


date. * Pierce v. Richard Ellis & Co., 62 Misc.2d 771, 


$10 N, ¥28.20 266 (NY76. Clive Ct. 1970). 


1969 and the only items of damages included in the jury's 
award were the damages for Diners' breach of paragraph 
10.2(b) of the October 10, 1967 Acquisition Agreement. 


* There clearly is no merit to Diners' contention that the 
policy behind the allowance of pre-verdict interest dic- 
tates that May 1975 -- the month of trial -- be fixed 
for the computation of interest. In paragraph l1l(h) of 
both the Marx ane Fugazy complaints, plaintiffs pleaded 


and put Diners on notice that they intended to prove 
that Diners failed to use its best efforts to cause the 
registration statement to become effective. 


NTN Si i I se re 
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POINT III 


PLAINTIFFS, AS "THE PREVAILING 
PARTY" UNDER FRCP 54(d), ARE 
ENTITLED TO RECOVER THEIR COSTS 
Rule 54(d) of the Federal Rules of Civil Pro- 


cedure provides in pertinent part that "costs shall be 


allowed as of course to the prevailing party unless the 


- court otherwise directs...." 


y Since plaintiffs recovered on their breach of 
contract. claim, they are "the prevailing party," irrespec- 
tive of the fact that they did not sustain all of their 


claims. In Ryan v. Arabian American Qi] Co., 18 F.R.D. 


206, 207 (S.D.N.Y. 1955), the court stated: 
"...since plaintiff recovered a judg- 

ment he is the prevailing party, even 

though he failed to sustain all his claims. 


Accord, Simmons v. American Export Lines, Inc., 26 F.R.D. 


P11 (S.D.N<¥= 1960). 

Diners claims, however, that since plaintiffs 
recovered on one of three causes of action, costs should 
be apportioned accordingly. As was made clear in Sperry 


Rand Corp. v._A-T-0, Inc. , 58 F.R.D. 132, 135 (B.D. Va. 


1973), costs should not be apportioned between parties 


according to the claims presented at trial: 


"It is the defendants' position 
that ... since the plaintiff prevailed 


~ 
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on one claim and not on another, the 
Court should declare there to be no 
prevailing party. The defendants' 
argument is patently specious and war- 
rants but brief discussion:, a party 
in whose favor judgment is rendered is 
the prevailing party, regardless of 
whether he sustains his entire claim 
or only a part thereof." 
Defendants also claim that Continental Insurance 
Company, Continental Corporation and Diners World Travel 
are entitled to costs. Defendants Continental Insurance 
Company, Continental Coxporation and Diners World Travel 
cannot be considered "prevailing parties," under FRCP 54(d), 
since each was inextricably linked with Diners, the party 
“liable on the breach of contract cause cf action. At the 
time of the preach, Continental Corporavion was the hoid- 
ing company of Continental Insurance, which owned ouvright 
34% of Diners' Common Stock and Diners World Travel was a 
wholly-owi:ed subsidiary of Diners. The relationship be- 
tween these companies is highlighted >»y the fact that the 
chief operating officers of Continental were directors of 
Diners. J. Victor Herd was chairman of the board of Con- 
tinental Corporation and Continental Insurance and a direc- 
tor of Diners (Trial Transcript herd 1228, 1230); Harold 
E. Johnson was executive vi.» president of Continental . 
Insurance and a director of Diners (Trial Transcript Johnson 


1184, 1186). It must be remembered that it was Mr. Johnson 


who in a note to Mr. Herd dated April 24, 1969 stated that 
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his reaction was to do nothing with respect to plaintiff 
Otto Marx's request for registration (Plaintiffs' Exhibit 


29). See Opinion of Judge Ward dated September 235° 2975 


Conclusion 


Accordingly, plaintiffs are entitled, as a 
matter of law, to interest on the jury's award from 
3 
September 1, 1969, the earliest ascertainable date their 
breach of contract cause of action existed, at the rate 
of 7-1/2% per annun until September 1, 1972, and at the 
rate of 6% per annum thereafter. In addition, plaintiffs 
are entitled to their costs. 
October 14, 1975 
Respectfully submitted, 
HARRIS, FREDERICKS & KOQROBKIN 
Attorneys for Plaintiffs 
1271 Avenue of the Americas 
New York, New York 10019 
OLWINE, CONNELLY, CHASE, 
O'DONNELL & WEYHER 
299 Park Avenue ; 
New York, New York 10017 


Of Counsel 
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JUDGE WARD'S OPINION REGARDING 
PRE-JUDGMENT INTEREST. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO., INC., JOHN V. SUMMERLIN, JR., 
and OTTO MARX, JR., . 


Plaintiffs, 
-against- 
THE DINERS’ CLUB, INC. , DINERS'/FUGAZY 
TRAVEL, INC., THE CONTINENTAL CORPORATION, 
and THE CONTINENTAL INSURANCE COMPANY, 
Defendants, 
-against- 
WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 


Third-Party Defendants. 


WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 
Plaintiffs, 
-against- 
THE DINERS' CLUB, INC., DINERS'/FUGAZY 
TRAVEL, INC., THE CONTINENTAL CORPORATION 
and THE CONTINENTAL INSURANCE COMPANY, 


Defendants, 


BARK 6 CO, ING. \O0TO MARK, \ORei,) Fide 
VENTURES, INC. and JOHN V. SUMMERLIN, JR., 


Additional Defendants on the 
Counterclaims. 
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Plaintiffs Otto Marx, Jr., John V. Summerlin, Jr., 
William D. Fugazy and Louis V. Fugazy move for order, 
pursuant. to Rule 58, Fed. Rk. Civ. (P.\and N.Y¥.C.P.L.R. 
§§ 5001, 5004 (McKinney 1963 and Supp. 1975), setting 
the date from which interest shall be computed on the 
verdict rendered in their favor by the jury on May 28, 1975. 
Defendants oppose the motion and ask the Court to tax 
plaintiffs with the costs of this litigation. 

The facts were fully set forth in this Court's 
opinion reported at 400 F. Supp. 581 (S.D.N.Y. 1975) and 
only those facts which are necessary to the determination 


of this motion are repeated here. Plaintiffs commenced 


these two actions in 1970 and 1972 alleging, in each complaint, 


two violations of §10(b) of the Securities Exchange Act of 
1934 (15 U.S.C. §78}(b)), and Rule 10b-5 promulgated there- 
under. Additionally, the complaints asserted pendent state 
claims for breach of a contract to register shares of un- 
registered Diners' Club, Inc. ("Diners'") stock held by 
Plaintiffs. The jurisdiction of this Court was invoked 
pursuant to §27 of the Securities Exchange Act of 1934 
(15°U.S.C. §/faa). At, trial, one,of the two securities 
claims was dismissed by the Court and the jury found for 
defendants on the second. However, plaintiffs recovered 


on the pendent state law breach of contract claims. 
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Plaintiffs now seek to have the date from which 


pre-verdict interest shall accrue set by the Court. They 
argue that under state law they are entitled to pre-verdict 
interest computed from the earliest ascertainable date their 
contract causes of action existed as a matter of right. 

Defendants argue that state law does not apply in 
actions where jurisdiction is founded upon a federal ground. 
Their argument is premised on the assertion that the doctrine 
of Erie Railroad v. Tompkins, 304 U.S. 64 (1938) requires 
the application of state law only in cases within the diver- 
sity jurisdiction of the federal courts. This contention 
cannot be sustained.. Whether state-law is to be applied: 
depends upon the nature of the issue before the federal 
court and not the basis for its jurisdiction. Maternally 
Yours, Inc. v. Your Maternity Shop, Inc., 234 F.2d 538, 540 
nel (2d Cir. 1956); 1A J. Moore, Federal Practice q .305[3] 
(1974). As the court in Erie stated: 

"Except in matters governed by the 

Federal Constitution or by Acts of 

Congress, the law to be applied in any 

case is the law of the State." 

304 U.S. at 78. 
Thus, it is the source of the right sued upon which is 


determinative of whether state law should be applied. 


Maternally Yours, Ine. v. Your Maternity Shop, Inc., supra. 
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in Mintge' vs’ Allen, 254’ F. (Supp... 1012) (S. DN.Y. 1966), 


the court was presented with a contention similar to that 
urged by the defendants. The court held that state law 
should be applied to pendent state law claims in a share- 
holders' derivative action where jurisdiction was predicated 
upon the Investment Company Act of 1940. 

In the instant acticns, the contract claims arise 
solely under state law. The claims were submitted to the 
jury as controlled by state law. Indeed, even defendants 
in their post-trial motions treated the contract claims as 
controlled by state law. Accordingly, the Court holds that 
state law applies to the question of pre-verdict interest 
on the pendent contract claims under Erie as it would had 
the claims arisen pursuant to the Court's diversity juris-~ 
diction. Julien J. Studley, Inc. v. Gulf Oil Corp., 425 F.2d 
947 (2d Cir. 1969); St. Clair v. Eastern Airlines, Inc., 302 
F.2d 477 (2d Cir. 1962); Earnest v. Donald Deskey Associates, 
Ine.) 3i2) Fs  SUpp..\1312) (SD ONLY.) 1970) « 

Under New York law, the successful plaintiff in an 
action «or breach of contract is entitled as of right to 
interest computed from the earliest ascertainable date the 
cause of action existed. N.Y.C.P.L.R. §5001; 5 Weinstein, 


Korn, Miller, New York Civil Practice, §¢ 5001.04, .10 (1974). 
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The statute provides for submitting to the jury the question 


of the date from which interest shall be calculated and, if 
the jury is discharged without specifying the date, the court 
shall fix the date. N.Y.C.P.L.R. §5001(c). Plaintiffs con- 
tend that the earliest date the causes o0& action existed was 
September 1, 1969. Defendants contend the earliest ascertain- 
able date the causes of action can be said to exist is the 
commencement of the trial in May, 1975. 

In fixing the date under §5001(c), the Court must 
determine what damages the jury's award represented. Julien 


J. Studley, Inc. v. Gulf Oil. Corp., supra; Earnest v. Donald 


Deskey Associates, Inc., supra. In effect, the Court must 


ascertain the earliest date the damages were sustained based 


upon the jury's award. See Temple Beth Sholom v. E.M. 
Fitzsimmons and Associates, Inc., 42 A.D.2d 739, 345 N.Y.S.2da 
680 (2d Dep't 1973). When it is impossible to ascertain the 
earliest date represented by the jury's award, pre-verdict 
interest is computed from the commencement of the action. 
See, e.g., Earnest v. Donald Deskey Associates, Inc., supra; 
Temple Beth Sholom v. E.M. Fitzsimmons and Associates, Inc., 
supra. Consequently, the latest possible dates from which 
interest should be computed are 1970 and 1972, respectively. 
Defendants argument that interest should be computed from the 


commencement of the trial must, therefore, be rejected. 
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However, the jury's award in the instant case 


clearly represents damages sustained prior to the commence- 
ment of these actions. Throughout the trial plaintiffs 
contended that had Diners' not breached its agreement to 
register their stock, the stock would have been effectively 
registered by late August, 1969. Defendants vehemently dis- 
puted this contention. The jury found for plaintiffs and 
awarded damages representing the difference between what 
plaintiffs received for their stock and what they would have 
been able to receive had the stock been registered by August, 
1969. Accordingly, the earliest ascertainable date plaintiffs' 
contract causes of action existed is September 2, 1969. In- 
deed, defendants' argument to the contrary represents an at- 
tempt to relitigate the question determined adversely to them 
by the jury and by this Court on their motion for a new trial 
or remittitur. 

The next question is the rate at which interest 
should be computed. N.Y.C.P.L.R. §5004, which became ef- 
fective September 1, 1972, prescribes the rate of interest 
as 6%. Accordingly, interest for the period subsequent to 
September 1, 1972 shall be computed at 6%. The difficulty 
arises with respect to the applicable rate of interest be- 
tween September, 1969 and September, 1972. Plaintiffs con- 


tend that during this period interest should be calculated at 
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7 1/2%. Defendants apparently do not dispute that this 


was the rate during that period. Nonetheless, the Court 
has examined the available New York law and determined 

that §5004 is not retroactive and that interest prior to 
September, 1972 should be computed at 7 1/2%. 7 Doyer 
Street Realty Corp. v. The Great Cathay Development Corp., 
43 A.D.2d 476, 352 N.Y.S.2d 483 (lst Dep't 1974); Rachlin 
& Co. Vv. Tra-Mar, Inc., 33 A.D.2d 370, 308 N.Y¥.S.2d 153 
(lst Dep't 1970); Yamamoto v. Costello, 73 Misc.2d 592, 342 
N.Y.S.2d 33 (Sup. Ct. 1973); 5 Weinstein, Korn and Mille 
q5004.01 (1974). 

Accordingly, the Court holds that plaintiffs are 
entitled to interest on the jury's award computed from 
September 2, 1969 at the rate of 7 1/2% up to and including 
August 31, 1972 and at % thereafter. 

Finally, defendants seek to recover their costs 
pursuant to Rule 54(d), Fed. R. Civ. P. Recognizing that 
ordinarily plaintiffs, who recover a judgment, would, also, 
recover their costs, defendants appeal to the Court's dis- 
cretion to award them costs. 

Under Rule 54(d), the court has discretion in award- 
ing costs. See Farmer v. Arabian American Oil Co., 379 U.S. 


227 (1964); McDonnell v. American Leduc Petroleums, Ltd., 


456 F.2d 1170 (2d Cir. 1972). The Court, in the exercise 
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ef its discretion, has determined that with the exception 

of defendants The Continental Corporation and The Continental 
Insurance Corporation ("the Continental companies"), each 
party should bear its own costs. The litigation was pro~ 
tracted, involving numerous claims and counter-claims. 

Except for the Continental companies, no party was completely 
successful. In light of all the facts and circumstances, 
costs are awarded the Continental companies. Each of the 


other parties shall bear its own costs. 


Settle judgment on notice. 


Dated: December 17, 1975 


M 
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COUNTER-JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO., INC., et al., 


Plaintiffs, 


CONSOLIDATED ACTION 


- against - . 1/ We 1 


: 7 Civ. sea | 
THE DINERS' CLUB, INC., et al., (RIW) 
Defendants, © en 
72 Civ. 4324 u {— 
- against - 


WILLIAM D. FUGAZY, et anq., 


Third-Party Defendants. 
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WILLIAM D. FUGAZY, et ano., 


- Plaintiffs, 


ae ~ against - 


=] 
i: 


Pri a < ia 
eg £4 
th 


bY 


COUNTER- 
JUDGMENT 
THE DINERS’ CLUB, INC., et al., : 


4 Pa 
W hy Va , 
os Defendants, : > ff. 
oe - against - 


MARK & CQ., INC., et al., 


Additional Defendants 
on the Counterclaims. 


ee ee ee ee ee he ae ers 


The issues in the above-entitled consolidated 


action having been brought on regularly fer trial kefore the 

Court and a jury, Honorable Robert J. Ward, District Judge, 
presiding, and at the close of plaintiffs' case, the Court, 
on motion of defendants, having directed a verdict dismissing 
pluintiffs' claim for violation of Section 10 (b) of the Secur- 

ities Exchange Act of 1934 (15 U.S.C. §78j(b) and Rule 10b-5 
sramsigated thereunder (17 C.F.R. 250.10b-5) with respect to 


che October 10, 1967 acquisition of Fugazy Travel Bureau, Inc., 


i 


— 
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and having denied defendants’ motion with ranpect to plain- 
tiffs' other claims, and the Court, at the close of all the 
evidence, having denied plaintiffs' motion for a directed 
verdict with respect to defendants' counterclaims and having 
denied defendants! motion for a directed verdict with respect to 
defendants' counterclaims and plaintiffs' claims, and the Court 


having instructed the jury to find a special verdict, and the 


jury having duly rendered the following verdict: 


(a) for defendants on plaintiffs' claim 
that defendants violated Section 10(b) of the 
Securities Exchange Act of 1934 (15 U.S.C. §78j(b) 
and Rule 10b-5 promulgated thereunder (17 C.F.R. 
250.10b-5) with respe~t to the October 1, 1968 
amendments to the employment agreements of plaintiffs 
Otto Marx, Jr., William D. Fugazy and Louis V. 


Fugazy; 


(b) against defendant The Diners' Club, Inc., on 
plaintiffs' claim that defendant breached its con- 
tract to promptly file a registration statement for 
‘plaintiffs' restricted shares of Common Stock of 
The Diners' Club, Inc., and to use best efforts to 
cause said registration statement to hecome effective, 
in the sum of $44,000.00 for plaintiff John Vv. 
Summerlin; the sum of $240,000.00 for plaintiff 

{ Otto Marx, Jr.; the sum of $124,500.00 for plain- 
tiff William PM. Fugazy; and the sum of $124,500.00 


for plaintiff Louis V. Fugazy;: and 


(c) for plaintiffs on defendants' counterclaims; 
And the defendants having move ' for judgment notwithstanding 
the verdict and for a new trial with respect to plaintiffs' 


breach of contract claim and defendants' counterclaims, and for 


A 
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a remittitur of the damages awarded to plaintiffs, and 
the Court having denied said motion in all respects by 
memorandum of opinion and order dated September 23, 1975, 


officially reported at 400 F, Supp. 561 (S.D.N.Y¥, 1975), 


and the Court, on motion hy plaintiffs, having held by memo- 

randum opinion dated December 17, 1975 that plaintiffs are Ae 
entitled to interest on the jury's award computed from 

September 2, 1969 at the annual rate of 7-1/2% up to and 

including August 31, 1972 and at the annual rake of 6% there- 

after, and the Court in said memorandum opinion having held 

that defendants The Continental Corporation and The Continental 
Insurance Company should be ewarded their costs in this action, 


and that all other parties should bear their own costs, 


IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 


(a) that defendants have judgment on plain- 
tiffs' claim for violation of Section 10(b) of 
the Securities Act of 1934 (15 U.S.C, §78j(b) and 
Rule 10b-5 promulgated thereunder (17 C.F.R. 250. 
10b-5) with respect to the October 10, 1967 acqui- 


sition of Fugazy Travel Bureau, Inc,; 


(b) that defendants have judgment on plain- 
tiffs' claim for violation of Section 10(b) of the 
Securities Act of 1934 (15 U.S.C. §78j(b) and Rule 
10b-5 promulgated thereunder (17 C.F.R. 250.10b-5) 
with respect to the October 1, 1968 amendments to 
the employment agreements of plaintiffs Otto Marx, 


Jr., William D. Fugazy and Louis V. Fugazy; 


(c) that plaintiffs have judgment against 


defendant The Diners' Club, Inc., on plaintiffs' 


nt ee oe OT CI er mmo mene ames OE 
errs pere rarer on pew erccncenrmccaes * = Peo R EST ae ee 


claim that defendant breached its contract to 
promptly file a registration statement for 
plaintiffs restricted shares of Common Stock of 
The Diners' Club, Inc., and to use best efforts 
to cause said registration statement to become 
effective such that plaintiffs recover from The 


Diners' Club, Inc., the following amounts: 


John V. Summerlin ~-- the sum of $44,000 with in- 
terest thereon at the annual rate of 7-1/2% 
from September 2, 1969 up to and inoluding 
August 31, 1972, and 6% from September ], 1972 
up to and including May 28, 1975, the date of 
verdict, in the amount of $17,108.64, plus in 
terest on the total sum awarded ($'1,108.64) 
at the annual rate of 6% from May 28, 1975 up 
to and including the date of entry of final 


judement; 


Otto Marx, Jr. -- the sum of $240,000 with interest 
thereon at the annual rate of 7-1/2% from Sep- 
tember 2, 1969 up to and including August 31, 
1972, and 6% from September i, 1972 up to and 
including May 28, 1975, the date of verdict, in 
the amount of $93,323.60, plus interest on the 
total sum awarded ($333,323.60) =t the annual 


rate of 6% from May 28, 1»9/> up to and including 


the date of entry of final judgment; 


William D. Fugazy -- the sum of $124,500 with in- 
terest thereon at the annual rate of 7-1/2% 
from September 2, 1969 up to and including Aug- 


ust 31, 1972, and 6% from September 1, 1972 up 
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toe and including May 28, 1975, the date of 


verdict, in the amount of $48,412.96, plus 
interest on the total sum awarded ($172,912.96) 
at the annual rate of 6% from May 28, 1975 up 


to and including the date of entry of final 


judgment; 


Louis V. Fugazy -- the sum of $124,500 with in- 
terest thereon at the annual rate of 7-1/2% 
from September 2, 1969 up to and including 
August 31, 1972, and 6% from September 1, 1972 


up to and including May 28, 1975, the date of 


verdict, in the amount of $48,412.96, plus in- 


terest on the total sum awarded ($172,912.96) 
at the annual rate of 6% from May 28, 1975 up 
to and including the date of entry of final 


judgment; 


(dad) that plaintiffs have judgment on each of 


dGefendants' counterclaims; and 


(e) that defendants The Continental Insurance 
Company and The Continental Corporation have judg- 
ment jointly and severally against plaintiffs Otto 
Marx, Jr., John V. Summerlin, Marx & Co., Inc., 
William D. Fugazy and Louis V. Fugazy for said 
defendants' costs in this action; and that—caid. 
Gefendunts--have—enecutien-tscued_tee—ihe-resevexys 
of—caidcostsy 


r 
(f) that each of the other parties bear its 
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own costs of this action. 
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NOTICE OF APPEAL - FEBRUARY 4, 1976 


UNITED STATES DISTRICT COURT - 
SOUTHERN DISTRICT OF NEW YORK 
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MARX & CO., INC., JOHN V. SUMMERLIN, JR., 
and OTTO MARX, JR., 


Plaintiffs 
THE DINERS’ CLUB, INC., DINERS'/FUGAZY TRAVEL, 
INC., THE CONTINENTAL CORPORATION, and 
THE CONTINENTAL INSURANCE COMPANY, 
Defendants, 
WILLIAM D. FUGAZY and LOWIS V. FUGAZY, 


Third-Party Defendants. 
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WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 
Plaintiffs 

THE DINERS‘ CLUB, INC., DINERS ' /FUGAZY TRAVEL, 

INC., THE CONTINENTAL CORPORATION and THE 

CONTINENTAL INSURANCE COMPANY, 


Defendants, 


MARX & CO., INC., OTTO MARX, JR., F.T. VENTURES, 
INC., and JOHN V. SUMMERLIN, UR., 
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NOTICE OF APPEAL 


Notice is hereby given that the Diners' Club, Ine. and Diners'/ 


Fugazy Travel, Inc. (now known as Diners' World Travel, Inc.), defend- 


ants above named, hereby appeal to the United States Court of Appeals 
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for the Second Circuit from the final judgment entered in this 


action on the 6th day of January, 1976. 


Dated: New York, New York 
February 4, 1976 


HARDEE BAROVICK KONFCKY & BRAUN 


By: 
Attorneys for All Defendants 
One Dag Hammarskjold Plaza 
New York, New York 10017 
— Tel.: 212 754-1430 


HARRIS, FREDERICKS & KOROBKIN 
1271 Avenue of the Americas 
New York, New York 10020 


OLWINE, CONNELLY, CHASE, O'DONNELL 
& WEYHER 

299 Park Avenue 

New York, New York 10017 


A-472 
SUMMONS AND COMPLAINT 
CTY. 1s (2-64) 


SUMMONS IN A CIVIL ACTION (Formerly D.C. Ferm No.4Sa Rev. (6-49 » 


United States Bistrict Court 
ron oa JUDGE Tis 


SOUTHERN DISTRICT OF NEW YORK 


972 (il. 4324 


Civi. ACTION FILE No. ____._ __ 
WILLIAM D, FUGAZY and LOUIS 
V. FUGAZY 
a Plaintiff® : SUMMONS 
THR DINERS CLUB, INC.,| DY aon uci 
PREVEL, ING. | THE CO AZ CORPO oe 
ATTON AND THs CONTINENPAL INSURANCE 4 
COMPANY, . : 
= “ z é 


8 
Defendant . 


e « = 


Uh en 


To the above named Defendartt 

You are hereby summoned and required to serve upon STEIN & oo ESQ8., 
fib ghPGoe Vetlor. t Mae Oc uneiGs ¢ Lag. NSS BEL ta tags us fF ete SoH re On He Ge 
take! 


‘pflaftitiff’s attorney . whoselatiavesa 1776 Broadway, New York, N.Y. 10019 


PASE L IG MITE AULT fu PGLOLE TUG & fii 


us So i TASS VO heviGy 
LLG ; pe 

an answer ty the complaint which is herewith served upon you, within? days, after, (Berpice, pf this 
sumrfdns upon yous” exclusive of the day of service. if you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complain 


Clerk of Court. 


Deputy Clerk. 


Date; tPOPer/ 2, 1972 [Seal of Court] 


* 


| 


STEIN & FREDERICKS 
COUNSELLORS AT Law 
1776 BROADWAY 


NEW YORK, NEW YORK 10018 


A-473 


IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF MEW YORK 


WILLIAM D. PUGAZY and LOUIS V. PUGAZY, : 
Plaintiffs, : 
3 
B= t 

: COMPLAINT 
THE DIMERS' CLUB, INC., : 
DIMERS TRAVEL, IMC. : 
THE L CORPORATION, : 
ani THE CONTINENTAL I ; 
COMPANY, : 
Defendants. ; 
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Plaintiffs WILLIAM D. FPUGAZY and LOUIS V. FUQAZY, by 
their attorneys Stein and Fredericks, in and for their complaint 


herein against the defendants THE DIMERS' CLUB, INC., 


DINERS /FUGAZY TRAVEL, INC., THE CONTINENTAL CORPORATION, aid 
THE CONTINENTAL INSURANCE COMPANY, respectfully allege: 
Jurisdiction 
1. This action arises under Section 27 of the 
Secur ‘ties Exchange Act of 1934, 15 U.%.C. Section 77aa, for 
viols tion of Sectit: 10(b) of the Securities Exchange Act 
of 1934, 15 U.S.C. Section 78j(b), and Rule 10b-5 promulgatec 


thereunder. 

2. (a) Plaintiff William D. Fugazy (hereinafter 
sometimes referred to as “William"’) is an individual residing 
in the City, County and State of New York. 

(b) Plaintiff Louis V. Fugazy (hereinafter some- 
times referred to as “Louis”) is an individual residing in the 
City,County and State of New York. 


STEIN & FREDERICKS 
GOUNSELLORS AT Law 
1776 BROADWAY 


NEW YORK, NEW YORK 10019 
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3. (a) Defendant The Diners Club, Inc. (hereinafter 


sometimes referred to as “Diners”) is a corporation organized 
and existing under the laws of the State of New York, which 
has its principal place of business in the City,County and 
State of New York. 

(bd) Defendant Diners/Fugazy Travel, Inc. (herein- 
after sometimes referred to as “DFT") is a corporation organ.7# 
and existing under the laws of the State of Delaware, which hs 


its principal place of business in the City, County and State of 


(ec) Defendant The Continental Corporstion (here- 
inafter sometimes referred to as "Continental"”) is a corporation 
organized and existing under the laws of the State of New York, 
which has its principal place of business in the City,County and 
State of New York. 

(d) Defendant The Continental Insurance Com- 
pany (hereinaiter sometimes referred to as “Continental Insur- 
ance") is a corporation organized and existing under the laws of 
the State of New York, which has its principal place of business 
in the City, County and State of New York. Continental Insurance 
is a wholly-owned subsidiary of Continental. 


IN AND FOR THEIR CAUSE OF 
ACTION AGAINST ALL DEFENDANTS 


4, During the period from on or about July 1967 to 
February 6, 1970, Continental Insurance was in control of 
Diners and its directors and officers and exercised a controlling 
influence over the operations, management and policies of Diners 
and its subsidiaries. As of February 6, 1970, Continental Insur- 
ance owned 835,254 shares of Diners' Common Stock, par value 


$1 per share ("Common Stock"), or 34% of Diners' then outstanding | 


Common Stock. In addition, at that time, Continental Insurance 
owned $18,750,000 prineipal amount of Convertible Debentures of 


Ey J on. 


New York. DFT is a wholly-owned subsidiary of Diners. 
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Diners, convertible into a total of 424,430 shares of Diners‘ 


Comaon Steek, and 100,000 shares of $7 Cumulative Convertible 
Preferred Steek of Diners, convertible into a total of 650,406 
sharce of Dinere' Common Stoek. 

5. On or about October 10, 1967, defendant Diners 
entered into an agreement ‘the “Purchase Agreement") with 
Pugazy Travel Bureau, Inc., 0 New York corporation (the name 
of which was changed te F T Ventures, Inc. (“Ventures”), a 
dissolved New York eorperation) pursuant to which Pugazy 
frave) Bureau, Inc., a Delaware corporation, a wholly 
subsidiary of defendant Diners (tne name of which was changed 
to Diners/Pugazy Travel, Inc. (DFT") acquired; on or about 
October 30, 1967, substantially all of the assets of Ventures 
in exchange for 57,000 shares of Diners' Common Stock. Out 
of the total of 57,000 shares of Diners' Common Stock so 
acquired by Ventures, plus 1,710 ehares paid with respect theret 
in connection with the Diners' 3% stock dividend paid on 
dune 14, 1968, the plaintiff William D. Pugazy and the 
plaintiff Louis V. Fugasy owed beneficially a total of 
29,355 shares, divided equally between them, or 14,677.5 
shares each. The elosing price of the Diners’ Common Stock 
on the New York Stock Exchange on October 30, 1967 was $36.625 
per share. 

6. Sinee October, 1967, defendant DFT has engaged 
in the business of providing travel and related services. 
Defendant DFT's retail travel agency business is conducted 
primarily thrcugh ‘ranchisees licensed by DFT to use its name 
and method o”° doing busine.«s. 

7. {a) Effective October 30, 1967, plaintiff 
Wiliftem DP. Pugazy entered ‘nto an employment agreement 
("Buployment Agreement" for a term of three years withdefendant 
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DFT subject to renewal by it for additional terms up to ten 


years at a basic annual salary of $75,000 plus $25,000 per year 
for expenses and which provided, among other things, for 
percentage compensation to said plaintiff for a maximum period 
of 15 years at a rate of 10% of the initial franchise fees 
received by DFT, or 8-1/3% of the net profits of Dil, whichever 
was greater, subject to a $125,000 per fiscal year limitation 
and a $1,250,000 aggregate limitatian. 

(>) Effective October 30, 1967, plaintiff 
Louis V. Fugszy entered into an employment agreement (“Employ- 
ment Agreement”) for a term of three years with defendant DFT 
subject to renewal by it for additional terms up to ten years 
at a basic annual salary of $35,000 and which provided, among 
other things, for a percentage compensation to said plaintiff 
for a maximum period of 15 years at a rate of 10% of the initial | 
franchise fees received by DFT, or 8~-1/3% of the net profits of 
DFT, whichever was greater, subject to a $125,000 per fiscal 
year liaitation and a $1,250,000 aggregate limitation. 

8. On or about October 1, 1968, each plaintiff 
received 9,311 shares of Diners' Club Common Stock (or a total 
of 18,6.2 shares) in consideration of the elimination of the 
percentage compensation provisions from their reapective 
Employment Agreements. The closing price of the Diners! 

Common Stock on the Mew York Stock Exchange on October 1, 1963 
was $50.00 per share. 

9. During the period from on or about July, 1967 
to February 6, 1970, defendants unlawfully employed various 
devices, schemes and artifices to defraud the plaintiffs, 
knowingly made representations of material facts which were 
untrue and/or engaged in various acts, practices or a course 
of business which operated or would operate as a fraud or 
deceit upon plaintiffs, in connection with the purehase or sale 
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and related transactions with respect to the Diners' Common 
Stock owned by plaintiffs. 

10. The mails and other instrumentalities cf 
interstate commerce were used in connection ~).th the aforesaid 
unlawful employment of manipulative and deceptive devices. 

11. The aforesaid unlawful employment of manipula- 
tive and deceptive devices in connection with the purchase 
or sale and related transactions with respect to the shares of 
Diners' Common Stock owned by plaintiffs was effectuated by 
various means and methods including, but not limited to, the 
following: 

(a) At various times prior to October 10, 1907, 
and from time to time thereafter up to February 
4. 1970, defendant Diners represented to plain- 
‘A9fs that Diners would be acquired by Contin-~- 
ental Insurance or Continental, and that, as a 
result thereof, the value of the Diners’ Common 
Stock would be substantially increased; 
At various times during the period from October 
10, 1967 to February 6, 1970, defendant DFT rep- 
resented to plaintiffs that Diners would be 
acquired by Continental Insurance or Continental 
and that, as a result thereof, the value of 
the Diners' Common Stock would be substantially 
increased ; 
At various times during the period from October 
10, 1967 to Pebruary 6, 1970, defendant Contin- 


ental Insurance represented to plaintiffs that 
Diners would be acquired by Continental Insur- 


ance or Continental and that, as a result thereof, 
the value of the Diners' Common Stock would be 


substantially increased; 
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At various times during the period from May, 


1968 to February 6, 1970, defendant Continental 


represented to plaintiffs that Diners would be 
acquired by Continental or Continental Insur- 
ance and that, as a result thereof, the value 
of Diners' Common Stock would be substantiaily 
increased; 

At various times during the period from 
October 10, 1967 to February 6, 1970, defend- 
ants Continental Insurance and/or Continental, 
as controlling stockholders, directly or 
indirectly, of defendants Diners and DFT, un- 
lawfully employed various devices, schemes and 
artifices and unlawfully engaged in a course 
of business designed to, directed toward and 
calculated to result ina substantial decrease 
in the net earnings of defendants Diners and 
DFT and the value of the Diners' Common Stock. 
At various times during the period from 
October 10, 1967 to February 6, 1970, defen- 
dant Continental Insurance, as controlling 
stockholder, directly or indirectly, of 
defendants Diners and DFT, unlawfully em- 
Ployed various devices, schemes and artifices 
and unlawfully engaged in a course of business 
designed to, directed toward and calculated 

to prevent or defer the acquisition of defen- 
dant Diners by defendant Continental Insurance, 
or defendant Continental, until such time as 
there had been a substantial decrease in the 
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value of the Diners' Common stock and thereby 
inereesc upon such acquisition the controlling 
stock position of defendants Continental In- 
surance and Continental in defendant Diners 
at the expense and detriment of the plaintiffs. 
At various times during the period from May 
1968 to February 6, 1970, defendant Continental, 


as controlling stockholder, directly or 


indirectly, of defendants Continental = 
Diners and DFT, unlawfully employed various 
devices, schemes and artifices and unlawfully 
engaged in a course of business designed to, 
directed toward and calculated to prevent or 
defer the acquisition of defendant Diners by 
defendant Continental Insurance, or defendant 
Continental, until such time as there had been 

a substantial decrease in the value of the | 


Diners' Common Stock and thereby increase upon 


such acquisition the controlling stock position 
of defendants Continental insurance and Contin- 
ental in defendant Diners at the expense and 
detriment of the plaintiffs. 

In Seetion 10.2(b) of the Purchase Agreement, 
defendant Diners agreed as follows: | 


"(b) If Diners shall not have filed 
and such registration statement subsequent 
to January 1, 1968 and before January 1, 1969, 
then, provided there are outstanding more than 
25,000 shares bearing legend provided for in 
Section 10.i(c) hereof, the registered holders 
thereof (but not less than all of them) may 
thereafter at any time notify Diners that they 
desire that Diners file such a registration 
statement, but only with respect to all 
such shares then owned by all such hitters. 
Unless Diners shall have received an opinion 
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from its counsel that registration is net 
required, or if Diners and all such registered 
holders, together proceeding expeditiously and 

in good faith after such notice, cannot obtain 
from the Securities and Exchange Coamission a 
“no-action” letter with respect to the sale of 
such shares, then Diners shall promptly file 

a registration ctatement and use. its best efforts 
to eause such registration statement to become 
effective. Diners may include in such registra- 
tion statement such other of its securities as it 
may desire. Anything to the contrary notwith- 
standing, Diners need not file a registration 
statement until it may lawfully use its regularly 
prepared fiscal year end financial statements, 

as a part of such registraticn statement. The 
notifying holders shall pay Diners in advance 

@n amount sufficient to reimburse Diners for 
one-half of all registration fees, printing costa, 
auditing fees (but only in excess of normal fees 
paid by Diners for its fiscal year nd audit), lega 
fees and all other incidental out-of-pocket 
expenses incurred in connection with such registra 
tion statement.” 


urpsuant to the foregoing provision of the 
Purchase Agreement, defendant Diners filed a 
Registration Statement (Form No. S-1) with the 
Securities and Exchange Commission en August 
28, 1969, but failed and refused to use its 
best efforts to cause such Registration State- 
ment to become effective. 
12. The aforesaid representations made by the 
defendants were untrue statements of material fact and were 
known by thew to be false when made. The aforesaid unlawful 
employment of manipulative and deceptive devices was made 
and employed by defendants for the purpose of inducing plaintiffs 
to acquire the shares of Diners' Common Stock,which the plaintiff 
did acquire,and not tc offer said shares for sale during the 
period from October 10, 1967 to February 6, 1970. 

13. mn or about December 1969, plaintiffs‘ 
beneficial interest in 29,355 shares of the Common Stock of 
Diners held by Ventures was sold at a price of $15.00 per share. 


Sis 
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id sale caused loss to the plaintiffs in the sum of $1,027,425, 


a loss to the plaintiff William in the sum of $513,712.50 and 
loss to the plaintiff Louis in the sum of $513,712.50. 

14.  Pyvrauant to defendant Continental's offer dated 
6, 1970, as extended, to purchase Common Stock of 

at $15.00 per share, plaintiffs dilliam D. Pugasy and 

4s V. Fugazy sold to Continental their 18,622 shares of 


' Common Stock at $15.00 per share. Said sale caused 
ose to the plaintiffs in the sum of $651,770, or a loss to the 
laintiff William in the sum of $325,885 and a loss to the plain- 


aff Louis in the sum of $325,885. 
15. As a @irect and proximate result of defendants‘ 


niawful employment of manipulative and deceptive devices, the 
alue of the Diners' Common Stoek owned by plaintiffs was reduced 
y the sum of $1,679,195, all to the damage of each plaintiff of 
ne-half that sum, or $839,597.50 each. 

WHEREFORE, plaintiffs pray for Judgment against ell 
f the defendants as follows: 

(a) Judgment in favor of plaintiffs William D. 

zy and Louis J. Fugazy against all of the defendants, jointly 
nd severally, in the amount of $1,679,195; 

(b) Judgment in favor of plaintiff William D. Pugazy 
gainst all of the defendants, jointly and severally, in the 
mount of $839,597.50; 

(c) Judgment in favor of plaintiff Louis V. Fugazy 
against all of the defendants, jointly and severally, in the amount 
of $839,597 .503 

Together with interest and costs of this action, and 
such other, further and different relief as to this Court may ap- 

just and proper. 
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A member of the firm 
Attorneys for the Plaintiffs 
WILLIAM D. FUGAZY & LOUIS V. 
FUGAZY 


Office & Post Office Address 
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DEFENDANTS' ANSWER AND COUNTERCLAIMS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM D. FUGAZY and LOUIS V. FUGAZY, : 


oo 


Plaintiffs, 
72 Civ. 4324 
-against- 


THE DINERS' CLUB, INC., DINERS/FUGAZY : 
TRAVEL, INC., THE CONTINENTAL CORPORATION KNAPP, J. 
AND THE CONTINENTAL INSURANCE COMPANY, 


Defendants. : 
ANSWER AND 
MARX & €O.,. INC. OTTO MARX, JR.,. F.T. : COUNTERCLAIMS 
VENTURES, INC., and JOHN V. SUMMERLIN, JR., 


Additional Defendants 
on the Counterclaims. : 


Defendants, The Diners' Club, Inc., Diners' World 
Travel, Inc. (sued herein as Diners/Fugazy Travel, Inc.), The 
Continental Corporation and The Continental Insurance Company, 
by their attorneys, Hardee Barovick & Konecky, for their answer 


to the complaint herein: 


1. With respect to Paragraph l of the complaint, 


admit that plaintiffs purport to bring this action pursuant 


to the statutes referred to in said paragreph, and except as 


expressly admitted herein, deny each and every remaining allega- 


tion contained therein. 
2. Deny that they have any knowledge or information 


sufficient to form a belief as to the truth of any of the 


allegations contained in Paragraph 2 of the complaint. 


Seer 
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3. Admit the allegations contained in Paragraph 3 of the 


complaint, except they state that the reference to Diners/Fugazy 
Travel, Inc. in Paragraph 3 (b) of the complaint should be to 
Diners' World Travel, Inc. ("DWT"). - 

4. With respect to Paragraph 4 of the complaint, admit 
that as of February 6, 1970, The Continental Insurance Company 
("Continental Insurance") owned 835,254 shares of the Common 
Stock of Diners' Club, Inc. ("Diners"), par value $1 per share, or 
approximately 34% of Diners' then outstanding Common Stock and 
that Continental Insurance owned $18,750,000 principal amount of 
Convertible Debentures of Diners and 100,000 shares of $7 
Cumulative Convertible Preferred Stock of Diners, and beg leave 
to refer to the agreements pursuant to which these Convertible 
Debentures and the Convertible Preferred Stock were acauired for 
a true and correct statement of the convertibility rights “there; 
under, and except as expressly admitted herein, deny each and 
every remaining allegation contained therein. 

5 With respect to Paragraph 5 of the complaint, admit 
that an agreement was entered into between Diners and Fugazy 
Travel Bureau, Inc., (later renamed and hereafter referred to 
as F.T. Ventures, Inc. ("Ventures")), on or about October 10, 
1967, and beg leave to refer to said agreement for the true and 
correct contents thereof, and admit that the closing price of 


Diners' Common Stock on October 30, 1967 was $36.625, and except 


as expressly admitted herein, deny each and every remaining 


allegation contained therein. 
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6. Deny each and every allegation contained in 


Paragraph 6 of the complaint. : 

7. With respect to Paragraphs 7 and 8 of the complaint, 
admit that agreements were entered into between DWT and the 
plaintiffs in October of 1967, and beg leave to refer to said 
agreements and amendments thereto for the true and correct 
contents thereof, and except as expressly admitted herein, deny 
each and every remaining allegation contained therein. 

8. Deny each and every allegation contained in 
Paragraphs 9, 10, 11, 1l(a) through 11 (g), 12, 13 and 15 of the 
complaint. 

S$. With respect to Paragraph ll(h) of the complaint, 
admit that Diners filed a Registration Statement (Form S-1) with 
the Securities and Exchange Commission on August 28, 1969, 
pursuant to the provisions of the Purchase Agreement, and beg 
leave to refer to the entirety of said Purchase Agreement for the 
true and correct contents thereof, and except as expressly ad- 
mitted herein, deny each and every remaining allegation contained 
therein. 

10. With respect to Paragraph 14 of the complaint, admit 
that defendant, Continental Corporation, extended a tender offer 
dated February 6, 1970, to purchase ores Stock of Diners at 
$15 per share, and except as expressly admitted herein, deny 
each and every remaining allegation contained therein. 

AS AND FOR A FIRST COMPLETE AFFIRMATIVE DEFENSE 
ll. The Complaint fails to state a claim upon which re- 


lief can be granted. 
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AS AND FOR A SECOND COMPLETE AFFIRMATIVE DEFENSE 


12. Plaintiffs have no standing to sue in this action 
as they were neither purchasers nor sellers of the shares of 
Diners' Common Stock upon which the action herein is based. 

AS AND FOR A THIRD COMPLETE AFFIRMATIVE DEFENSE 

13. In order to induce defendants Diners and DWT to 
enter into the purchase and employment agreements, and amendments 
thereto, alluded to in Paragraphs 5, 7 and 8 of the complaint, 
the plaintiffs knowingly made material misrepresentations and 
omissions of material facts concerning, inter alia, 

(a) the viability of the travel agency 

franchise system as conceived by 
the plaintiffs; 


(b) the projection of future earnings from 
this franchise system; 


(c) the projected costs and expenses of 
operating this franchise system; 


(d) the financial condition of Ventures; 


(e) the operability and success of former 
and existing franchises; 


(f) the techniques utilized to sell 
franchises; and 


(g) the administrative and managerial 
Capabilities of the plaintiffs in 
their capacities as employees of and 
consultants to the franchise system. 
14. The statements and representations, and omissions 
of material facts, were made falsely and fraudulently by the 


plaintiffs and were: known by them to be false and fraudulent 


when made. 
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15. In truth and in fact, the plaintiffs knew that their 


concept for a travel agency fraichise system was completely 
unworkable. The potential future saeninen of the franchise 
system were negative. The actual costs and expenses of operating 
the franchise system were greatly in excess of the projected 
costs and expenses. Ventures was not operating at a profit. 

The existing franchises were notably unworkable and unsuccessful. 
Improper and fraudulent techniques were used to sell franchises. 
The plaintiffs' capacities to supervise and assist in the opera- 
tion of the franchise system were far below what they had repre- 
sented them to be. The plaintiffs could make no beneficial 
contribution toward the operation of a workable and profitable 
franchise system, and indeed were the very cause of its inability 
to operate successfully. 

16. Defendants, Diners and DWT, believed such state- 
ments and representations to be true and were induced thereby to 
enter into the aforesaid purchase and employment agreements, and 
amendments thereto, and would not have entered into said agree- 
ments and amendments had they known the truth with rege .d to such 
statements and representations. 

17. As a result of such conduct, plaintiffs are pre- 
cluded from any recovery thereunder. 

AS AND FOR A FOURTH COMPLETE AFFIRMATIVE DEFENSE 

18. Repeat and reallege each and every allegation con- 

tained in Paragraphs 13 through 16 above, as if fully set forth 


herein. 


19. During the periods of time referred to in the 
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complaint, plaintiffs were in confidential and fiduciary capacitie 
and positions of trust vis-a-vis Diners and DWT. During these 
periods plaintiffs breached their confidential and fiduciary 
relationships and positions of trust with Diners and DWT by 
self-dealing and committing other improper, fraudulent and 

illegal acts and omissions for their own benefit. 

20. Each and every cause of action set forth in the complaint 
if any, was a direct result of the aforesaid improper, fraudulent 
and illegal acts and omissions on the part of the plaintiffs, and 
plaintiffs are thereby precluded from any recovery thereunder. 

AS AND FOR A FIFTH COMPLETE AFFIRMATIVE DEFENSE 

21. The right of action set forth in the complaint accrued 
prior to the period prescribed by the applicable statute of 
limitations, and is therefore barred. 

AS AND FOR A SIXTH COMPLETE AFFIRMATIVE DEFENSE 

22. Plaintiffs had complete knowledge of all the events 
alleged in the complaint at least as early as the dates therein 
specified, October 1967 to February 1970. In addition, from 
in or before July 1970, plaintiffs had complete knowledge 
of an identical action commenced by persons similarly situated 
against the instant defendants (Marx & Biged Iné@.5. 6b ale vs 
Diners' Club, Inc., et al., 70 Civ. 3064). 

23. Notwithstanding such full and complete knowledge, 
plaintiffs inexcusably refrained from commencing the instant 
action until October 12, 1972, with resulting prejudice to 


defendants. The plaintiffs have thereby been guilty of such 


-6- 
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laches as should in equity bar and estop them from maintaining 


this action. 


AS AND FOR A SEVENTH PARTIAL AFFIRMATIVE DEFENSE 


24. The Securities and Exchange Commission refused to 


permit the Registration Statement, referred to in Paragraph 11(h) 


of the complaint, to become effective because of its objection 
to certain accounting procedures which the plaintiffs themselves 
had put into effect with respect to the earnings statements and 
balance sheets of DWT. The plaintiffs are thereby precluded 
from basing any portion of their claim on the failure of said 


Registration Statement to have become ef*ective. 


AS AND FOR A FIRST COUNTERCLAIM BY DEFENDANTS 
DINERS AND DWT AGAINST PLAINTIFFS AND 
COUNTERCLAIM DEFENDANTS 


25. This cause of action arises under Section 10(b) of 
the Securities Exchange Act of 1934 (“Act of 1934"), 15 U.S.C. 
§783(b) and Rule 10b-5 promulgated pursuant thereto, and the 
jurisdiction of this Court is invoked pursuant to Section 27 of 
the Act of 193¢, 15 U.S vei, 67 8aa. 

26. At all times hereinafter mentioned, defendant and 
counterclaimant Diners was and still is a corporation organized 
_and existing under the laws of the State of New York, with its 
principal place of business in the County, City and State of New 
York. 


} 


27. At all times hereinafter mentioned, defendant and , 
} 


counterclaiman+, DWT, was and still is a corporation organized 


and existing under the laws of the State of Delaware with its 


principal place of iueineds’ ia tbe County, City and State of New 
York, and was and still is a wholly-owned subsidiary of Diners. 

28. Upon information and belief, counterclaim defendant 
Ventures (formerly known as Fugazy Travel Bureau, Tne.) at ail 
times mentioned herein was and still is a corporation organized 
and existing under the laws of the State of New York, with its 
principal place of business in the County, City and State of New 
york. 

29. Upon information and belief, counterclaim defendant, 
Marx & Co., Inc. ("Marx & Co."), at all times mentioned herein 
was and still is a corporation organized and existing under the 
laws of the State of New York, with its principal place of 
business in the County, City and State of New York. 

30. Upon information and belief, Marx & Co. at all 
times mentioned herein was end still is the controlling stock- 
holder of Ventures. i 

31. Upon information and belief, counterclaim defendant, 
Otto Marx, Jr.° ("Otto Marx") is an individual residing in the 
County, City and State of New York and at all times herein 
mentioned was and still is the onset Lens stockholder and 


president of Marx & Co., and was the Chairman of the Board of 


Ventures and a director and a consultant in the employ of DWT. 


32. Upon information and belief, counterclaim defendant, 
John V« Summerlin, Jr. ("Summerlin") is an individual residing in 
the County, City and State of New York and at all times 


hereinafter mentioned was and still is an officer and part 
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owner of Marx & Co. and was an officer, director and part owner 


of Ventures. 

33. Upon information and belief, plaintiff and counter- 
claim defendant William Fugazy is an individual residing in the 
City, County and State of New York, and at all times hereinafter 


mentioned he was a director of Diners, the president of Diners 


from in or about April, 1968 to in or about February, 1969 and the 
president and a director of DWT. 
34, Upon information and belief, plaintiff and counter- 


claim defendant Louis Fugazy is an individual residing in the 


City, County and State of New York, and at all time hereinafter | 
mentioned he was an employee of DWT. 

35. On or about October 10, 1967, Diners and Ventures 
entered into an agreement (hereinafter "Purchase Agreement", which 
Agreement we beg leave to refer to for the true and complete con- | 
tents thereof), pursuant to which Diners purchase substantially 
all the assets of Ventures on or about October 30, 1967 in ex- 
change for 57,000 shares of Common Stock of Diners and 


$2,716,997 in cash. The assets so acquired by Diners were then 


transferred to DWT, a wholly-owned subsidiary of Diners. 


36. In connection with the Purchase Agreement, on or 
about October 30, 1967, Diners entered into employment agree- 
ments with the three principal officers of Ventures, William 
Fugazy, Louis Fugazy and Otto Marx, which Agreements we beg leave 


to refer to for the true and complete contents thereof. 


37. The employment agreement with William Fugazy 


provided, among other case tee a salary to be paid to him by 
DWT in the yearly auount of $75,000, plus $25,000 for expenses, 
plus the greater of 10% of the initial fees from franchise ; 
sales by DWT or 8-1/3% of the net profits of DWT, for a period 
of.up to 15 years. 


38. The employment agreement with Louis Fugazy provided, 


among other things, for a salary to be ‘paid to him by DWT in 
the yearly amount of $35,000, plus the greater of 10% of the 
initial fees from franchise sales by DWT or 8-1/3% of the net , 
profits of DWT, for a period of up to 15 years. 
39. The employment agreement with Otto Marx provided, 
among other things, for a salary to be paid to him as a : 
consultant in the yearly amount of $6,000, plus the greater 
of 20% of the initial fees from franchise sales by DWT or 
16-2/3% of the net profits of DWT, for a period of up to 15 years 
40. On or about October 1, 1968, amendments to these employ- 
ment agreements were entered into, for the true and correct 
contents of which we respectfully request leave to refer, pursuant ~ 
to which, inter alia, the percentage compensation provisions were . 
eliminated and William Fugazy and Louis Fugazy each received from 
Diners 9,311 shares of its Common Stock and $60,937.50 in cash, 
and Otto Marx received from Diners 18,623. shares of its Common 
Stock and $121,875 in cash. 
41. Prom in or about April of 1967 through 1969, the 
plaintiffs and counterclaim defendants, acting individually 


and in their representative capacities, knowingly made material 
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misrepresentations and omissions of material facts .concerning, 


inter alia, . : 


(a) the viability of the travel agency 
franchise system as conceived by them; 


(b) the projection of future earnings 
from this franchise system; 


(c) the projected costs and expenses of 
operating this franchise system; 


(ad) the financial condition of Fugazy 
Travel Bureau, Inc. (later F.T. 


Ventures, Inc.); 


(e) the operability and success of former 
and existing franchises; 


(£) the techniques utilized to sell 
franchises; and 


(g) the knowledge, expertise and administra- 

tive capabilities of William Fugazy, 

Louis Fugazy and Otto Marx in their 

capacities as officers, directors and 

employees of and consultants to the 

franchise syster, 
all with the intent to deceive and defraud Diners and DWT and 
to induce these defendants to issue the aforementioned shares 
of stock of Diners, to purchase the -assets of Ventures, to enter 
into the Purchase Agreement, to enter into the Employment Agree- 
ments and amendments thereto, to continue to operate the franchise 
system under the methods theretofore used by the plaintiffs and 


counterclaim defendants, and to retain the aforementioned in- 


dividuals as officers, directors, employees and consultants. 


42. Diners and DWT relied on the aforementioned mis- 
representations and omissions when entering into each of the 


agreements referred to in Paragraphs 35 through 40 above and 
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would not have entered into said agreements except for the afore- 


mentioned misrepresentations and omissions. 

43. The mails and other instrumentalities of inter- 
state commerce were used in connection with the aforementioned 
unlawful conduct. 

44.° As a result of plaintiffs' and counterclaim 
defendants' unlawful, fraudulent and manipulative conduct, Diners 
and DWT have sustained damages in a substantial amount which 
cannot be ascertained at the present time, but which Diners and 
DWT believe to be substantially in excess of $30,000,000. 


AS AND FOR A SECOND COUNTERCLAIM BY DINERS AND DWT 
AGAINST PLAINTIFFS AND COUNTERCLAIM DEFENDANT OTTO MARX 


45. Repeat and reallege each and every ali.egation 
contained in Paragraphs 26 through 42 above, as if fully set 
forth herein. 

46. The jurisdiction of this Court is invoked pursuant 
to the principles of pendent jurisdiction. 

47. The aforesaid and other unlawful conduct of the 
plaintiffs and counterclaim defendant Otto Marx, including 
self-dealing, constituted a material breach of the fiduciary 
duties and obligations of confidence and. trust owed to Diners and 
DWT in their respective capacities as consultants to, officers, 


employees and directors of Diners and DWT, all to the detriment 


of Diners and DWT. 


48. As a result of plaintiffs' and counterclaim 
defendant Otto Marx's breach of their fiduciary duties and 
positions of confidence and trust, Diners and DWT have sustained 
damages in a substantial nisiaie which cannot be ascertained at 
the present time, but which Diners ard DWT believe to be 


substantially in excess of $30,000,000. 
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AS AND FOR A THIRD COUNTERCLAIM BY DINERS AND DWT 
AGAINST PLAINTIFFS AND COUNTERCLAIM DEFENDANTS 


49. Repeat and reallege each and every allegation con- 
tained in Paragraphs 26 through 42, 46 and 47 above, as if fully 
set forth herein. 

50. The Purchase Agreement at §2.21 provided: 


"Disclosure. No representation or warranty 
by Fugazy [i.e., Ventures] in this Agreement 
or in any Schedule or certificate or other 
document furnished or to be furnished to 
Diners pursuant hereto, or in connection 
with the transactions contemplated hereby, 
contains or will contain any untrue state- 
ment of a material fact, or omits or will 
omit to state a material fact required to 
be stated therein or necessary to make the 
statements contained therein not mislead- 
ing or necessary in order to provide a 
prospective purchaser of the business of 
Fugazy and its Subsidiaries with proper 
information as to the business and affairs 
of Fugazy and its Subsidiaries." 


51. Plaintiffs and counterclaim defendants breached 
this and other provisions of the Purchase Agreement in that they 
knowingly misrepresented material facts and omitted to state 
material facts which were necessary to provide a prospective 
purchaser of the business of Ventures with proper information 
as to the business and affairs of Ventures, including, inter 
alia: 

i) The financial statements of Ventures 

were not prepared in accordance with 

generally accepted accounting principles 

consistently applied and did not present 

a fair and accurate picture of ventures' 

consolidated financial position as 


warranted in Paragraphs 2.4 and 2.21 of 
the Purchase Agreement; 
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ii) Accounts receivable were not collectible 

and established reserves were not sufficient 

as warranted in Paragraphs 2.6 and 2.21 of 

the Purchase Agreement; and 

iii) Ventures had entered into contracts not 

in the ordinary course of business in contra- 

-vention of Paragraphs 2.10, 2.16 and 2.21 of 

the Purchase Agreement. 

52. As a result of plaintiffs" and counterclaim 
defendants' material breach of the Purchase Agreement, Diners and 
DWT sustained damages in a substantial amount which cannot be 
ascertained at the present time, but which Diners and DWT believe 
to be substantially in excess of $30,090,000. 

WHEREFORE, defendants respectfully demand: 

a) That judgment on behalf of each defendant be entered 
dismissing the complaint as against each plaintiff. 

b) hat defendants Diners and DWT have: judgment on 
their first counterclaim jointly and severally against plaintiffs 
and counterclaim defendants in an amount which Diners and DWT 


believe to be in excess of $30,000,000. 


c) That defendants Diners and DWT have judgment on their 


second counterclaim jointly and severally against plaintiffs 


and counterclaim defendant Otto Marx in eee which Diners and 
DWT believe to be in excess of $30,000,000. 

dad) That defendants Diners and DWT have judgment on their 
third counterclaim jointly and severally against plaintiffs and 
counterclaim defendants in an amount which Diners and DWT believe 
to be in excess of $30,000,000. 

e) That the defendants have their costs and disburse- 


ments in this action. 


| 
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f) Such other, further or different relief as may 


be just and proper. 


Dated: New York, New York 
January {a , 1973 


HARDEE BAROVICK & KONECKY 


tO, oe 


A Membar of the Firm 


By 


Attorneys for refendants 

300 Park Avenue 

New York, New York 10022 
Telephone No. (212) 421-1144 
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STATE OF NEW YORK ) ; ; 

; : SS.?2 
COUNTY OF NEW YORK ) 


RENE Ss McKAY j pelag duly sworn, deposes and 
says, that deponent is not a party to the action, is 

ever 18 years of age and resides at 86-75 Midland Parkway, 
Jamaica Estates, N.Y. 11432 

That on the 12th day of January , 1973 deponent 
gerved the annexed paper upon Robinson, Silverman, Pearce, 
Aronsohn & Sand, Esqs., 230 Park Ave., New Yor! ine ae 10017 
and Harris & Fredericks, Esqs., i271 Avenue of the Americas, NYC 10020, 
by depositing a true copy of same enclosed in a postpaid 
properly addressed wrapper, in an official depository 
under the exclusive care and custody of the United States 


Post Office within the State of New York. 


y 
er SONAR 


Sworn to before’me this 


12tWMay of January , L973 


q 
= o_ 
Notary Public 
aaa Abeer cia bf 
WotaryiPhs ss esi ae Bey Se 
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PLAINTIFFS' ANSWER TO COUNTERCLAIMS 


UNITED STATLS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
a i a ee ee X 


WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 


Plaintiffs, z 
72 Civ. 4324 

-against- 3 
THE DINERS' CLUB, INC., DINERS/FUGAZY 3 

TRAVEL, INC., THE CONTINENTAL CORPORATION KNAPP, J. 
AND THE CONTINENTAL INSURANCE COMPANY, 3 
Defendants. z 

ANSWER 

MARK &. CO. INC., OFTO MARX, JR. FF. Ts F 


VENTURES, INC., and JOHN V. SUMMERLIN, UR., 


Additional Defendants 
on the Counterclaims. 2 


Plaintiffs, by and through their attorneys, Harris 
& Fredericks, in and for their answer to the defendants’ 
counterclaims, respectfully allege as follows: 

AS ANSWER TO THE FIRST COUNTERCLAIM 

1. Deny information sufficient to form a belief as 
to the allegations set forth in paragraphs 25, 26 and 27 of 
defendants' answer. 

: 2. Admit each and every allegation as set forth in 

paragraph 28 of the defendants’ answer. 


3. Deny information sufficient to form a belief as 


to the allegations in paragraphs 29, 30, 31 and 32 of defendants' 


answer. 


4. Admit each and every allegation as set forth in 


paragraphs 33, 34, 35, 36, 37, 38, 39 and 40 of the defendants' 


answer. 
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5. Deny each and every allegation set forth in 


paragraphs 41, 42, 43 and 44 of defendants’ answer. 


AS ANSWER TO THE SECOND COUNTERCLAIM 


So BROWER 1 te ee 
6. Repeats and realleges each and every allegation 

heretofore set forth in paragraphs 1 through 5, inclusive, 

with the same force and effect as if more fully set forth 


herein. 


7. Deny information sufficient to form a belief as 
to the allegations set forth in paragraph 46 of the defendants’ 


answer, 


8. Deny each and every allegation set forth in 


paragraphs 47 and 48 of defendants’ answer. 


AS ANSWER TO THE THIRD COUNTERCLAIM 

9. Repeats and realleges each and every allegation 
heretofore set forth in paragraphs 1, 2, 3, 4, 5, 5, 7, and 
8, inclusive, with the same force and effect as if more fully 
set forth herein. 

10. Admit each and every allegation as set forth in 
paragraph 50 of the defendants’ answer. 

ll. Deny each and every a):egation set fort}, in 


paragraphs 51 and 52 of defendants' answer. 


HARRIS & FREDERICKS 
Attorneys for Plaintiffs 


| 
| 


| 
| 
| 
| 
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ADDITIONAL DEFENDANTS' ANSWER _TO COUNTERCLAIMS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 


Plaintiffs, 
72 Civ. 4324 
-against- 
KNAPP, J. 
THE DINERS' CLUB, INC. , DINERS/FUGAZY : 
TRAVEL, INC., THE CONTINENTAL CORPORATION ANSWER 
and THE CONTINENTAL INSURANCE COMPANY, : 


Defendants. 


MARX & CO., INC., OTTO MARX, JR., F.T. 
VENTURES, INC., and JOHN V. SUMMERLIN, JR., 


Additional Defendants 
on the Counterclaims 


Additional Defendants on the Counterclaims, MARX & CO., 


INC. , OTTO MARX, JR., F.T. VENTURES, INC. 
JR., by and through their attorneys, Specks and Goldberg and 


Robinson, Silverman, Pearce, Aronsohn, Sand & Berman, as and for 


their answer to the defendants' counterclaims, allege as follows: 


AS ANSWER TO THE FIRST COUNTERCLAIM 


, and JOHN V. SUMMERLIN, 


| 


1. Deny the allegations of paragraphs ''25", "41", "42", 


"43", and "44" of defendants' answer. 

2. Lack vaewladea or information sufficient to form 
a belief as to the truth of the értepartuin contained in para- 
fraps: 26" "27" 5 "33" 34") '37" and’ "38" ‘of defendants" 


answer. 
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3. Lack knowledge or information sufficient to form a 


"40" of defendants' answer, except admit that Otto Marx, Jr., 
received 18,623 shares of the Common Stock Diners' and 
$121,875. 

4. Deny the allegations of paragraph "28" of de- 


fendants' answer, except admit that F.T. Ventures, Inc., was a 


belief as to the truth of the allegations contained in paragraph 
| 


corporation organized and existing under the laws of the State of | 
New York, which had its principal place of business in the County, 
City and State of New York. | 
5. Deny the allegations of paragraph "30" of the de- 
fendants' answer, except admit that Marx & Co., Inc. was a sub- | 
stantial stockholder of F.T. Ventures, Inc. 
6. Deny the allegations of paragraph "31" of the de- 
fendants' answer, except admit that Otto Marx, Jr., resides in 
the County, City and State of New York, and was and is a con- 
trolling stockholder and president of Marx & Co, Inc., and was 
chairman of the board of F.T. Ventures, Inc. 
7. Deny the allegations of paragraph "32" of de- 
fendants' pnnen except admit that John V. Summerlin, Jr., 
fuetaes in the County, City and State of New York, and was an 
officer of Marx & Co., Inc., and an officer and director of 
F.T. Ventures, Inc. 
8. Admit the allegations of paragraphs "29", ng5M 


"36"' and '39'"' of defendants’ answer. 


AS ANSWER TO THE SECOND COUNTERCLAIM 
9. Repeat and reallege each and every allegation here-_ 


tofore set forth in paragraphs 'l' through."8", with the same force 
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and effect as if more fully set forth herein. 


10. Deny the allegations of paragraphs "46", "47" 


and "48" of defendants’ answer. 


AS ANSWER TO THE THIRD COUNTERCLAIM 
11. Repeat and reallege each and every allegation 
heretofore set forth in paragraphs "1"" through "10", with the 
same force and effect as if more fully set forth herein. 
12. Deny the allegations of paragraphs ''51" and 


"52" of defendants' answer. 


WHEREFORE, the additional defendants on counterclaims, 
MARX & CO., INC., OTTO MARX, JR., F.T. VENTURES, INC., and JOHN 
V. SUMMERLIN, JR., demand that the counterclaims be dismissed 


as against them, together with cost and disbursements of this 


action. 


ROBINSON, SILVERMAN, PEARCE 
ARONSOHN, SAND & BERMAN 


qe 
S ew La. Gs “é 1) knee, 


Member of the Firm 
Attorneys for Additional Defendants 
on Counterclaims 
Address: 230 Park Avenue 
New York, New York 10017 
‘Telephone: (212) 689-7766 


and 


By 


SPECKS & GOLDBERG 

Address: 120 South LaSalle Street 
Chicago, Illinois 60603 

Telephone: (312) AN 3-2300 


RECEIVED 


P63 


HF. & K. 
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NOTICE OF CROSS APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO., INC., JOHN V. SUMMERLIN, JR., 
and OTTO MARX, JR., 


Plaintiffs, 
: 70 Civ. 3064 
-against- 


THE DINERS' CLUB, INC., DINERS'/FUGAZY 
TRAVEL, INC., THE CONTINENTAL CORPORATION, : Peli. tsey 
and THE CONTINENTAL INSURANCE COMPANY, (RJW) 


Defendants, 
+ ‘NOTICE OF 
-afainst-— CROSS: APPEAL 


WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 


Third-Party Defendants. 


WILLIAM D. FUGAZY and LOUIS V. FUGAZY, 
Plaintiffs, 
-against- 
THE DINERS' CLUB, INC., DINERS'/FUGAZY 
TRAVEL, INC., THE CONTINENTAL CORPORATION 
and THE CONTINENTAL INSURANCE COMPANY, 
Defendants, 
-against- : 
MARY & COe, ENG., OFTO MARX, JR.» BF. Ts 
VENTURES, INC., and JOHN V. SUMMERLIN, JR., 
Additional Defendants on the Counterclainms. 
ee ee ee -—- —- — X 


Notice is hereby given that Marx & Co., Inc., 
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Otto Marx, Jr., John V. Summerlin, Jr., William D. Fugazy 


and Louis V. Fugazy, plaintiffs above named, hereby appeal 
to the United States Court of Appeals for the Second Cir- 
cuit from the order during trial directing a verdict dis- 
missing plaintiffs' claim for violation of Section 10(b) 

of the Securities Exchange Act of 1934 (15 U.S.C. 78j(b)) 
and Rule 10b-5 promulgated thereunder (17 C.F.R. 250.10b-5) 


with respect to the October 10, 1967 acquisition of Fugazy 


Travel Bureau, Inc., set forth in the final judgment entered 


in this action on the 6th day of January, 1976. 
New York, New York 
February 17, 1976 


HARRIS, FREDERICKS & KOROBKLIil 


By 


A Member of the Firm 
Attorneys for Plaintiffs 
1271 Avenue of the Americas 
New York, New York 10019 
(212) 489-1504 


OLWINE, CONNELLY, CHASE, 
O'DONNELL & WEYHER 
299 Park Avenue 
New York, New York 10017 
of Counsel 


TOs 


HARDEE BAROVICK KONECKY 

& BRAUN 
One Dag Hammarskjold Plaza 
New York, New York 10017 


wy 
oO 
we 
{ 
«G 


72 Civ. 4324 (RJW) 
INDEX NO. 70 Civ. 3064 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARX & CO., INC., et al., 
Plaintiffs, 
~against- 
THE DINERS' CLUB, INC., et al., 
Defendants, 
-against- 
WILLIAM D. FUGAZY, et ano., 
Third-Party Defendants. 


JILLIAM D. FUGAZY, et ano., 
Plaintiffs, 
~Beaaeto 
THE DINERS' CLUB, INC., et al., 
Defendants, 
-against- 


MARX & CO., INC., et 81. 
Additional Defendants 
on the Counterclaims 


Olv ine, Connelly, Chase, O'Donnell & Weyher 


Attcrneys for Plaintiffs 


299 PARK AVENUE 
NEW YORK, N. Y. 10017 
688-0400 


i 
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CIVIL APPFAL SCHEDULING ORDER 
UNITED STATES COURT OF APPEALS 
FOR THE 


MARY COd TN i a 
JR., and OTTO MAR! \! 


CIVIL APPEAL SCHEDULING 
ORDER #2 
INC., DINERS/FUGAZY 
, THE CONTINENTAL .CORPORA- 


—RANC 


THE DINEF 


TRAVEL, 


endants-Appellants, 


OTTO MARX, -, JOHN V. SUMMERLIN, JR., 


Wl N » 


WILLIAM D. FUGA‘ 1 LOUIS V. FUGAZY, 


counsel Diners/Fuaazy 


Korobkin, and 
Olwine Connelly Chase O nell & Weyher, counsel for cross- 
Adee enue: Otto Marx, dr.,. Tohn V.. Summexrloam Jr... 
Fugazy “and Louis V. Fugazy, haus filed a Notice of Appeal, 
a Notice of Cross-Appeai, Civil Appeal Pre-Aroument Statements 
and Transcript-Information, and being advised as to the 


proaress of the appeal, 


IT IS HEREBY ORDERED. that the record on apreal he 


filed on or before April 15,-1976 


IT IS FURTHER ORDERED that the appellants’ brief and 


the joint appendix be filed on or before May 17, 1976. 


TL? LS FURTHER ‘ORDERED that the brief of the cross- 


appellants and appellees be filed on or before June 18, 1976 


IT IS FURTHER ORDERED that the appellants' reply brief 


be filed on or before July 9, 1976 


IT IS. FURTHER ORDERED that the reply brief of the 
cross-appellants and appellees he filed on ‘or before” July 23, 


1976 


IT IS. FURTHER ORDERED that the argument of the appeal 


be ready to be heard during the week of Casi JL, 1976 


IT IS FURTHER ORDERED that in the event of a default 
by appellants in filing the record on appeal or the appellants' 
brief and the appendix bv the time directed or upon cefault 
of the appellants regarding any other provision of this order, 
the appeal shall be dismissed forthwith, or upon default 
of the cross-— sipettanes regarding any provision of this order, 


the cross-appeal shall be dismissec forthwith. 


IT IS FURTHER ORDERED that if the appellees fail to 
file a brief within the time directed by this order, such 
appellees shall be subject to such sanctions as the court | 
may deem appropriate. 


A. DANIEL FUSARO 
Clerk 


= 


a! f F . 
By | [afae8 fe os fob 


Nathaniel Fensterstock 
Dated: Merch 22, 1976 Staff Counsel 
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| vee PLAINTIFFS' EXHIBIT 4 


x 


MEMORANDUH OF INTENTION 


Subject to the approval of their respective 
toards of Directors, The Diners! Club, Inc.,, a New York 
corporation ("DINERS") proposes to acquire, through a 
sea wholly-owned subsidiary to be organized (hereinafter 
called the "Diners subsidiary"), and Fugazy Travel 
Haureau, iInc., a New York corporation (nereinafter called 
“vugazy"), proposes to transfer to the Diners subsidiary, 
tll of the business and assets of Fugazy on the following 


cerns s 


ie Diners shall purchase the accounts and notes 
receivable and certain other assets of Fugazy for cash in 
She amount of the net realizable value of such accounts 
and notes, the wotedovatl cost of the fixed assets (approxi- 
mately $275,000) and the book value of .the other ree on 
che closing date. The collection of the accounts and notes 


Tecelvable Shall be fully guaranteed by Fugazy. 


Diners shall purchase tne balance of the 
assets of Fugazy for a price of 62,000 shares of ass 


f27R0n stock delivered to Fug 


8) 
N 
Ke 
m9 
or 
cr 
ia 
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i) 
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r \ : a : 
_Fugazy and/or its stockholder?’ ana affiliates will agree 
to provide to the Diners' subsidiary such services and the 
“use of such property and property rights and covenants as 
the parties shall determine are necessary or useful to the 
conduct of the business by the Diners! subsidiary, ror | 
aggregate payments of not — than $5,020,000, reflecting 
‘a sieeve Diners of approximately $2,500,000 after federal 


income taxes, a ; oo 


2: Until the closing date,. Fugazy (a) will conduct 
its business as usual, except that it will not_make any 


sales of franchises without Diners’ prior written approval, 


(b) will not (without Diners' prior written approval or 
_ written statement of no objection) engage in any transactions 
outside the ordinary course of business, (c) will not issue 
‘or sell any stock (except pursuant to options, if any, out- 
standing at the date nereof) or any options a make any other 
demas an capitalization, and (da) will not pay — dividends 


or make any other distributions on its outstanding stock. 


a 


3: Diners and Fugazy will promptly proceed to 


work out a mutually satisfactory agreement providing in de- 


‘tail for the transaction, Such agreement will include terms 
and conditions customary under the circumstances, including 


conditions that: 


-3- 2 Re mee st 
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os ‘(a) Diners shall have received consolidated 


financial statements of 


pe 53-9 8 


sidiaries as at September 30, 1956 and for the fiscal year 


then ended, audited and certified by J. K. Lasser & Company, 
which shall show among other things net earnings before 
federal income taxes for such fiscal year of not less than 


£400, 000 ; 


¢ 


< 


(b) Diners shall have received consolidated 


financial statements of Fugazy and its consolidated sub- 


sidiaries as at June 30, 1967 and for the 9 months then ended, 


" audited and certified by independent public accountants 


acceptable to Diners after examinations of a scope aoproved 
by Diners; 
. (c) Fugazy shall have obtained all necessary 
Wii lanl bw, Py aren Jif faery linn 
and appropriate approvals of IATA, ATC and Fugazy's stock- ae 
: Foot Sheed 


holders with respect to the transaction; 


" (a) Examination and review of Fugazy and iss 
Subsidiaries by auatvors, legal counsel and others representing 
Diners shall not have disclosed prior to the etostne date any 
taterial adverse change in the status of the business, 


Properties, financial condition, earnings or pending litigation 
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of ee and any of such subsidiaries from that represented 


... by. Fugazy to. Diners or as shown by the financial statements 


referred to in subparagraphs (a) and (b) above;: and. 


"-(e) No action or proceeding before a court or 
other governmental body or agency shall have been instituted 
or threatened to restrain or prohibit the consummation of the 


transaction, eet et eee 


= ? 


hy, Fugazy will agree to deliver to Diners at the 
closing a release by A. Mitchell Liftig from any claim by him 
for any fee, commission or other’ compensation in connection 
| . with the nase contemplated hereby, whether as broker, 


finder or other ise 


5, It is understood that, while the foregoing 
represents the present intention of the parties, neither 
party shall be bound te the other until the above- mentioned 


agreement si been prepared, executed and delivered, 
July Ao , 1967 os ar Sore te i es i pele 


-THE DINERS' CIUB, INC, 
. By /s/ TAP 


FUGAZY TRAVEL BUREAU, INC, 


By \e7 OP aN 


ae 
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July 20, 1967 


Fugazy Travel Bureau, Inc. 
488 Madison Avenue 
New York, New York 


Dear Sir: 


In connection with the Memorandum of Intention executed today between 
our two companies, please be advised that it is our further understanding 
as follows: 


1. The periodic payments referred to in the second 
paragraph of paragraph one of the Memorandum would be made by us 
in amounts no less than 40% of the fees received from time to time 
for the sale of franchises, or 1/3 of the net profits of the new Diners 
subsidiary, whichever is higher, until the amount referred to in the 
second paragraph of paragraph one of the Memorandum has been fully 
paid. 


2. The price at which franchises shall be offered for sale 
by the new Diners subsidiary shall be subject to the approval of 
William D. Fugazy, until such time as the amount referred to in the 
second paragraph of paragraph one of the Memorandum has been fully 
paid. 


If the foregoing accords with your understanding, please execute and 
return the enclosed copy of this letter. 


Very truly yours, 

THE DINERS' CLUB, INC. 

By: S/ Thomas Hays 
Executive Vice President 


AGREED TO: FUGAZY TRAVEL BUREAU, INC. 


By: S/Otto W. Marx 


rr 
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